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AGRICULTURAL MARKETING AGREEMENT ACT OF 1937 


ADMINISTRATIVE DETERMINATION 
Effect of Reliance Upon Administrative Determination 
A milk handler should not be required to refund market service 
payments made to him several years before simply because of 
a change in the interpretation of the order, although theoret- 
ically it might be argued that there is only one legally cor- 
rect interpretation and that the prevailing interpretation should 
therefore be given retroactive application 
ADMINISTRATIVE PROCEEDINGS 
Character of promulgation hearing under Section 8c of act 
Nature of proceeding under Section 8c(15)(A) of act 
Proceeding Under Section 8c(15) (A) of Act 
De Novo Hearing 
Arguments as to desirability of provisions of an order are out 
of place in a proceeding under section 8c(15)(A) of the 
act since such proceeding is not an extension of promulga- 
tion proceeding but is a review proceeding for examination 
of alleged legal deficiencies and where claims are made that 
price increases do not tend to effectuate policy of the act or 
violate statutory price standards, the question must be re- 


solved by examination of promulgation record 


Promulation Hearing 
Resort to evidence and findings in record of 


ADMINISTRATIVE REVIEW PROCEEDING 
Scope of Review in 
A proceeding under Section 8c(15)(A) of the Agricultural Adjust- 
ment Act, as amended, is not an extension of the proceedings 
for promulgation of the order but is a review proceeding for 
examination of alleged legal deficiencies and must be resolved 
by examination of the promulgation record. A de novo hearing 
Cama’ be: Brame: ....-<6s8c.0-424- Sus cee oplc dry eeteap ate ecieiwean 
APPROVED PLANT 
Temporary permission of Department of Health to handle unapproved 
milk for manufacture 
Books AND RECORDS 
Adequacy of 
Verification of reports 
CLass I MILK 
Buttermilk drinks of more than one percent butterfat as properly 
included in : 
Flavored milk drinks of more than one percent butterfat properly 
included in 
Graded milk properly allocated to 
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Cuass III Mitk 
meee ter titink oe A EA la tas acid MO x a Eis sO Sateat aR eS 539 
CLASSIFICATION OF MILK 
Price Fixing 
A provision basing the Class III price on the highest price paid 
for ungraded milk by three concerns handling such milk is valid- 
The requirement that, in determining the price to be paid to pro- 
ducers, milk purchased from producers should be allocated to 
Class I uses prior to milk purchased from dealers outside the 
marketing area is valid 
Separate classification for each separate use of milk not required 


COMPROMISE AGREEMENT 
Ineffectiveness of 
Disqualifying facts ascertained apparently for first time at re- 
opened hearing deprive petitioner of payments sought despite 
partial compromise agreed upon between petitioner’s counsel and 
counsel for administrative agency prior to reopened hearing-_- 
CONSTITUTIONAL LAW 
Confiscation 
Allegation of, by reason of squeeze, not sustained 
Due Process 
Price formula as not depriving evaporator of property by basing 
his cost price on what others pay 
Regularity and constitutionality of Order No. 68 
Court DECISION FOLLOWED 
Elm Spring Farm, Ine. et al v. United States, 127 F. 2d 920, 3 A.D. 
540 (1942) 
DE Novo HEARING 
Denial of Request for 
Where petitioners argued that they should be afforded a de novo 
hearing in this proceeding, under section 8c(15)(A) of the act, 
on the jurisdictional question whether the order is contingent 
upon any particular percentage of interstate commerce, it is held 
that such hearing is not required as the promulgation hearing 
was devoted largely to this issue, and petitioners’ argument that 
there is no jurisdiction to issue the order ought to be examined 
in the light of the promulgation record, and even if all the facts 
in the offer of proof were admitted to be true, there is still 
jurisdictional basis for the order 
Review hearing under Section 8c(15)(A) not including 
DEPARTMENT OF HEALTH 
Listing of person by, as operator of plant, not conclusive 
DISMISSAL 
Order of, based on— 
consent of parties 
failure to sustain merits of complaint 
Order of, Based on Withdrawal of Petition 
Petitioners’ request to withdraw its petition is granted 
prejudice, and therefore, the petition is dismissed 
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DUMPED AND SPOILED MILK 
- 539 CRRRNEINEE O86 oo ic ss Seca ermeawhnwaaecuaemaee uence 919 
EcoONOMIC CHAOS 
Not prerequisite to issuance of order... 2 62nn cc nsnccnnnsscccucen 632 
l EFFECTIVE DATE OF AMENDMENTS 
. 539 Filing of Petition Under Section 8c(15) (A) of Act as Not Suspending 
- Mere filing of a petition under section 8c(15)(A) does not auto- 
) matically suspend the operation of the amendments under the 
act and suspension of effective date is not required by Fifth 
539 Amondment to the Constitution: =. 2.225 220 oe teks 
EVIDENCE 
539 Adequacy of records showing manufacture of butter and its move- 
jnent Trask: lee 6: Wie a oo a ee ee eee 282 
Burden of Proof as to— 
Clade 3) utilisation. of Milk. 26h cssencncceascnasccs scala tite 274 
handler’s manufacture of butter and its movement from handler’s 
81 invalidity of market administrator’s aetion ~-_.-----.----------- 
standardization of milk, ................ sa a la cS eae ae 919 
use of uneraded milk-in. Clas ! of Win. nccnccencesusaceancco 539 
540 Cninnliiets WO ck ooo ee ne ae eee eases 283 
Facts showing— 
scheme by handler to establish “producer-handler” status to avoid 
88 obligations: under: act and Order: a .<23506csesasescscicccweoons 636 
534 Meaning of térm of burden: of proof... 2.25 no nck ee eencccecnee —— 
Proof of Utilization 
Adequacy ef handier'’s  TeCerGs. 2. 6c ccss nas cnn eon eee eoen 919 
636 Record as Supporting Order 
There is substantial evidence in the record to support the pro- 
visions incorporated in the marketing order__---------------- 534 
Resort to records in promulgation hearing -------------------------- 632 
FAIR AND FULL HEARING 
Adequate opportunity for a hearing, comprising the offering of evi- 
dence and the making of argument, was afforded prior to the is- 
muses GF the Order. Ne: 68s ooo. 5555) oc asese sn cen esaeeeoe 
FINDINGS 
Resort: to, in. promulsation record... .. s- + o0cs cs es iit necenanane= 632 
FINDINGS OF Fact 
28 Requirement of, in rule-making proceeding_------------------------- 1 
39 Goop FAITH 
Establishment and accounting for Class II utilization of milk as not 
25 BEAR Wish oe oo anise coy cea neee aula ieee 275 






HANDLER 

a IN i hE i a i a i a lhc ee 

HEARING RECORD 
MN OR 6. ac Joo oe ei Boe se ia dadkehs eine 








INTERSTATE COMMERCE 
Effect of intrastate commerce upon... ..<~.222-55cccnccnncecucUccuck 
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INTRASTATE COMMERCE 
Effect of, upon interstate commerce 
ISSUANCE OF ORDER ; 
Completion of 8c(15) (A) Proceeding 
It is not necessary that a 8c(15) (A) proceeding be completed before 
an order can become effective 


JURISDICTION 
Allegations of lack of, for Order No. 68, not sustained 


JURISDICTION OF SECRETARY 
Intrastate business affecting interstate commerce 
LEGAL ABSOLUTISM 
Effect of succeeding market administrator’s interpretation of order re- 
lating to market service payments 
Not Favored in Quasi-Judicial Administrative Proceeding 
Actions by a market administrator or a handler should not be 
encouraged after the passing of a number of years simply be- 
cause of a change in interpretation of the provisions of an order, 
where no fraud or evasion is shown, and petitioner relied upon 
what is assumed was an official interpretation, although a legal 
absolutist might argue that there is only one legally correct 
meaning or interpretation of the order provisions, and even 
though it is claimed that the prior interpretation was given by a 
subordinate, was “unauthorized,” and did not bind the Secre- 


MARKET SERVICE PAYMENTS 
Effect of succeeding market administrator’s interpretation of order 


PD cee ace n ioe nee wasn ae nae eee a 
Qualifications for 
MINIMUM PRICES 
Prescription of Minimum Prices Higher Than Parity 
Under section 8c(18) of the act, minimum prices higher than 
parity may be prescribed by the War Food Administrator, and 
it would not seem of much practical significance whether the 
parity figures appeared in the promulgation record, since the 
War Food Administration found that parity was not reasonable 
in view of the price of feeds, etc., and found that the prices 
provided by the order were appropriate under the section of 


the act 


OPERATOR OF PLANT 
Listing of person as, by Department of Health, not conclusive 


ORAL ARGUMENT 
Necessity for, in Rule-Making Proceeding 
Oral argument, in addition to written argument, is not necessary 
to the exercise of rule-making authority, and in any event 
petitioners cannot object to lack of opportunity for oral argu- 
ment where they did not choose to file exceptions and written 


argument 
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Classification of Milk 
Where classification depended upon form in which milk moved 


Lack of Clarity of Record 
Remand to Market Administrator 
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Approved Plant 
Where plants had approval of the Board of Health, City of New 


York, as sources of supply of milk and milk products for New 
York City, temporary permission of Department of Health to 
handle unapproved milk for manufacture (or to store or ship 
skimmed milk), accompanied by a restriction upon shipments 
of fluid milk, or fluid milk and fluid cream, did not exclude the 
plants from coverage under the definition of “producer” who 
is person who produces milk which is delivered to “. .. a 
plant which is approved by any health authority for the receiv- 
ing of milk to be sold in the marketing area”_----------------- 


from handler’s plant, the handler sought relief against market 
administrator’s reclassification of milk from butter to cream 
class, because he could not verify handler’s report unless he 
obtained a complete audit of purchaser’s operations, it is held 
that since adequate and convincing records of handler, cor- 
roborated by other evidence, showed manufacture of butter and 
its movement from its plant, the “burden . .. to show” pre- 
scribed by the order was met by the evidence, and market ad- 
ministrator could not withhold verification in the face of the evi- 
dence, the reclassification was invalid as im excess of the market 
administrator’s powers under the order, or an arbitrary exercise 
of such powers, and therefore, relief requested by petitioner 
ie SGN EE 2525 ks Jes ee Se ee ea eee eee ix 


Where handler, under Order No. 27, regulating the handling of 


milk in the New York Metropolitan Marketing Area, protested 
the market administrator’s refusal to accept its reports as to 
classification of milk and his reclassification, such handler has 
burden of showing that market administrator’s action was in- 
valid, and this burden is not carried where handler based classi- 
fication upon disposition by another person and such person 
had no records showing use of the handler’s milk in a specific 
class for a portion of the period involved, and handler has 
not shown that the records for the remainder of the period 
were adequate and convinieine .....2.2-<.-5.<00c0ens canna 








Since it is found that it is impossible to determine from the 
record whether the milk in controversy was milk of petition- 
er-corporation’s own production or whether it was milk pro- 
duced by officers of the corporation, this question is referred 
back to the market administrator for further investigation_- 
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ORDER No. 27 (NEw YorK)—Continued 
Market Service Payments 
Power of Succeeding Market Administrator to Reverse Interpreta- 
tion of Provisions of Order 
Where petitioner filed claims for market service payments for 
certain months as provided in the order which were allowed 
and paid by the market administrator in 1940, but in 1944 
the succeeding market administrator determined these pay- 
ments had been erroneously paid and billed petitioner for the 
amounts therein involved, it is held that actions by a market 
administrator or a handler should not be encouraged after the 
passing of a number of years simply because of a change 
in interpretation of the provisions of the order, and therefore, 
the relief requested by petitioner with respect to the claimed 
refund of the market service payments is granted 


Qualifications for 

Where facts disclosed by reopened hearing show that petitioner’s 
receiving building was equipped to manufacture cream, and 
was equipped to manufacture and did manufacture chocolate 
milk and buttermilk, the movement of milk by pipe-line 
from receiving building to another building 50 feet distant, 
where it was manufactured into cheese, does not entitle 
petitioner to market service payments under Order No. 27 
for moving milk from a plant “equipped only for the receiving 
and shipping of milk from the marketing area,” whether or 
not the two buildings constituted separate “plants” 


Operator of Plant, Who is 
Person Listed by Department of Health as, Not Conclusive 

While it is natural to assume that the operator of a plant is 
the person reported by the Department of Health as holding 
Health Department approval, the conclusion that the market 
administrator, as a practical matter, must accept what the 
Health Department states to him as to the identity of the 
person operating the plant does not appear to be a potent 
and conclusive consideration in this proceeding, since prior 
determinations in connection with cooperative payments, 
after investigation, were made on the basis that the coopera- 
tive did not operate the plant in question 


Where petitioner-cooperative was reported to the market adminis- 
tractor by the Department of Health of the City of New York as 
the operator of a plant but the facts show that the only ap- 
provals of the plant by the Department of Health were in the 
name of the petitioner-corporation, and the latter owned and 
actually operated the plant, it is held that the corporation is 
to be considered as the operator of the plant under Order No. 


Page 
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OrvER No. 41 (CHICAGO) 
Classification of Cream Purchased 
Classification by the market administrator of purchased cream in 
the class for which it was purchased and used and in accord- 
ance with prior and subsequent reports of similar purchases 


was not error 


Classification of Milk 
As all milk received by a handler under Order No. 41 must be 
classified, and as milk dumped and spoiled was not shown to 
be in Class II or III, it was properly classified in Class I by 
the market administrator, although the handler was told that it 
would be put into Class III if an affidavit was submitted___- 


Proof of Utilization 
Although a milk handler’s records need not contain absolute proof 
of reported utilization, mere unsupported memoranda are in- 
sufficient to support a handler’s report where there.is doubt 


as to their accuracy 


Standardization of Milk 
Ordinarily the petitioner has the burden of proving the invalidity 


of action taken by the market administrator, but because of the 
complexities of milk regulation and the practice of not filing 
answers to petitions, the doctrine should not be rigorously ap- 


plied here, and where petitioner has not shown the situation 
clearly but the justification of the market administrator’s action 
appears inadequate, that part of the petition regarding stand- 
ardization is dismissed without prejudice so that petitioner 
may have a new hearing on it 


OrDER No. 47 (FALL River, MASSACHUSETTS) 
Classification of Milk 
Since Order No. 47 places responsibility upon a handler claiming 
Class II utilization of milk to establish and account for such 
utilization, and the market administrator reclassified as Class I 
all milk not shown by the handler’s records as in Class II, 
such reclassification is valid, although it appears that there was 
some indefinite quantity in Class II not recorded and the handler 


had acted in good faith 


Handler, Who is 
Where it is fairly obvious that a partnership arrangement between 


petitioners, one a handler and the other a producer, was en- 
tered into to avoid requirements of the order as.to handlers 
and producers, it is held that the partnership arrangement was 
not successful in attaining a “producer-handler” status for 
petitioners because the definitions of “person” and ‘‘producer- 
handler” in the order were not intended to include a temporary 
association of a producer and a handler without records to 
support the claim of partnership operation 
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Remand for Hearing 
Determination of Question Whether Petitioner is Subject to Order 


Petitioner’s failure to file reports required of handlers subject 
to Order No. 47 should not prevent his being heard on a claim 
that the market administrator erroneously determined that 
he was subject to the Order, and the proceeding is remanded 
BOP PRONE AE aa oe na ene eae woueunn meaner ena saaeaans 

ORDER No. 48 (Sioux City, Iowa) 
Parity Limitation in Milk Order 
Price Basis for Milk 

A price formula in a milk order, supported by evidence received 
at a promulgation hearing is not limited by the parity pro- 
visions of section 2 of the Act after a valid finding made un- 
der section 8c(18) of the Act, and the formula need not fix 
a price to enable an evaporator to meet all competition 
profitably, nor does it deprive an evaporator of property 
by basing his cost price on what others pay-------------- 

Variance Between Notice and Approved Amendment of Order 
A price formula need not be in exact words proposed in the notice 
of the promulgation hearing where a clear issue was raised 

by the proposal, it was understood by those concerned, and a 

genuine’ hoarms was lield on tts 2... 2.0.22. 50.054205625.%- 

ORDER No. 65 (CINCINNATI, OHIO) 
Legality and Constitutionality of Price Increases 
Where petitioners, handlers subject to Order No. 65, as amended, 
regulating the handling of milk in the Cincinnati, Ohio, market- 
ing area, filed a petition charging numerous invalidities in con- 
nection with amendments to the order increasing Class I and 

Class II prices 25 cents per hundredweight, it is held: (1) the 

increases are not made invalid because of the existence of a 

national dairy producers’ subsidy program; (2) the increases 

are supported by evidence in the promulgation record, they con- 
form to the pricing standards of the act, and are’ not in conflict 
with the stabilization laws and executive orders; and (3) the 
existence of handlers’ price ceilings do not make the increases 
unconstitutional under the Fifth Amendment--_--------_------- 
Price Increases 
Constitutional validity of, not withstanding handlers’ price ceilings_ 
Evidence in promulgation record supporting__....._...._______-_ 
Legality and constitutionality of _.----- acta deca aes aed oes tinea eames 
Provisions for, as not in conflict with stabilization laws..-.------ 
ORDER No. 68 (WICHITA, KANSAS) 
Regularity and Constitutionality of Order 
Where petitioners deny that there is authority to issue the order 
because of the small percentage of interstate commerce in fluid 
milk in the area, it is held that the act does not make the 
issuance of an order contingent upon any particular percentage 
of interstate commerce in the area to be covered by the order, 
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ORDER No. 68 (WicHiTa, KaAnsAs)—Continued 
Regularity and Constitutionality of Order—Continued 
the act does not specify that some interstate commerce must be 
regulated by every order and it does not by its terms limit regu- 
lation of intrastate handling under an order to the extent neces- 
sary to effectuate regulation of interstate handling under the 
same order; and, therefore, the petitioners’ claim of lack of 
jurisdiction for the order is not sustained 


OrpvER No. 69 (CHICAGO) 
De Novo Hearing 
Review Hearing as not Including 

Whereas the issuance of Order No. 69 under Section 8c of the 
act is quasi-legislative in character and this proceeding un- 
der Section 8c(15) (A) of the act-is one for review and is of 
a quasi-judicial nature, petitioners’ complaints that the in- 
clusion in the order of certain territory in Will County is 
arbitrary, contrary to the facts, will not effectuate the policy 
of the act, etc., must be evaluated in the light of the record 
upon which the order was promulgated, rather than by means 
of other and different evidence produced at a hearing in 
this proceeding, and therefore, petitioners are not entitled 
to a de novo hearing on these issues___------_- eee oe ec “6 


Interstate Commerce 
Petitioners’ contentions that Order No. 69 be modified to exclude 
certain territory in Will County from the marketing area de- 
fined in the order, or that they be exempted from the operation 
of the order because the handling of milk by them is not within 
the orbit of interstate commerce, held, not sustained on the 
ground that the allegations as to absence of any interstate com- 
merce grounds for including Will County in the marketing area 
must be considered upon the basis of the evidence adduced at 
the promulgation hearings and findings accompanying the order 
that the handling of all milk in the marketing area defined is 
in the current of interstate commerce, or directly burdens, or 
obstructs, or affects interstate commerce in milk and its prod- 
ucts, and that the jurisdiction of the Secretary under the or- 
der is not affected by the small percentage of interstate business 
in Will County as compared with intrastate, as the full reach 
of the commerce clause includes jurisdiction over intrastate 
activities having a substantial effect upon interstate commerce; 
nor is the petitioners’ assertion of their satisfactory dealings 
with producers, before the issuance of the order, material, since 
there is no statutory mandate that economic chaos must first 
precede the issuance of an order for a particular area 
Parity LIMITATIONS 
Price basis for milk 
PARITY PRICES 
Computation of 
Failure to show, in promulgation record as not fatal 
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PARTNERSHIP 
Scheme to avoid obligation under act‘and order 
PETITION FOR RELIEF 
Order granting relief requested by petitioner 
PRODUCER 
Definition of 
‘“PRODUCER-HANDLER” 
RN ORNs wit oe eo eee ambien ame emc am ams ia a as a oad 
PROMULGATION AND SECTION 8c(15) (A) HEARINGS 
Scope of 
Desirability of a provision is a proper question for a promulgation 
hearing but not for a hearing under section 8c(15)(A) of the 
act as the latter is a review proceeding on questions of legality-. 84 


PROMULGATION PROCEEDINGS 
Procedural Requirements 
Judicial techniques are not necessary in promulgation proceed- 
ings and absence of provisions for oral argument in rules of 
practice is not an invalidating defect since written argument 
is allowed and petitioners did not take advantage of this privi- 


PROMULGATION RECORD 


Failure to show computation of parity prices in, as not fatal 


PROOF OF UTILIZATION 
PRC OF MANGIEr a TOOOTOS: -. 22s es be ce idk nce cteencesne 
RECONSIDERATION 
Request for Modification of Language Granted 
Although the prior decision made and the order entered apply only 
with respect to the factual situations disclosed in the proceed- 
ing, request for modification of certain language in prior or- 
der is granted 
RECORD 
Remand to market administrator because of lack of clarity of 
REMAND 
Question whether petitioner is subject to order 
REPORTS OF HANDLERS 
Effect of failure to file, on question whether handler is subject to order-_ 
RULE-MAKING ACTIVITY 
Scope of Review in Proceeding for Review of 
While a proceeding for issuance of a milk marketing order is quasi- 
legislative and a proceeding for administrative review of the 
order is quasi-judicial, contentions that the inclusion of a partic- 
ular county in the scope of the order is arbitrary, contrary to the 
facts, will not effectuate the policy of the act, etc., and that the 
handling of milk in that county is not in the current of interstate 
commerce and does not directly burden, obstruct or affect in- 
terstate commerce must be considered in the light of the record 
upon which the order was promulgated, and a de novo hearing 
may not be granted 
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RULE-MAKING PROCEEDING 
Judicial Techniques Not Required in Rule-Making Proceeding 
Judicial trial techniques need not be employed in proceedings 
for the promulgation of a legislative rule by an administra- 
tive agency 
Requirement of Findings of Fact in 
Findings of fact and conclusions of fact or law, in addition to the 
statutory findings, are not required in proceedings for the 
promulgation of a milk marketing order of general application, 
especially where they would amount to an inquiry into the 
mental processes by which the evidence was evaluated 


SECTION 8c 

Character of promulgation hearing under 
Section 8c(15) (A) 

Nature of proceeding under 


SELECTIVE CLASSIFICATION 
Practice of, by handlers 


STANDARDIZATION OF MILK 
Barden of proof. .........- stags Se Sin ca cin ak ld te 919 


SUPPLEMENTAL ORDER 
Prior order amended by 385 


UNGRADED MILK 
Permissibility of sale of, is based on emergency and required to be 
handled separately, and order is not invalid because ungraded 
milk is not priced 


UNIFORM PRICES 
Failure to price ungraded milk as not affecting 


VARIANCE 
Notice and approved amendment of order 


GRAIN STANDARDS ACT 


MISREPRESENTING GRADE OF GRAIN 
Violation of act 


PUBLICATION OF FACTS 
Violation of act 


VIOLATION OF ACT 
Misrepresenting Grade of Grain 
Describing as Grade 2 interstate shipments of uninspected grain 
and grain certified as Grade 3 violated the Gain Standards Act 
and the facts are ordered published, it being immaterial what 
the contract of sale called for, and what happened to the grain, 
and whether the purchaser was actually deceived 
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ADMINISTRATIVE PROCEEDING 
Companion Proceeding 
It was proper to mention an order in a companion proceeding, 
and the record should show it when there is a companion pro- 
ceeding 
Testimony of Witness 
Content of witness’s testimony, not who called the witness, is im- 
portant in administrative proceedings, and failure to call wit- 
ness might infer the witness’s testimony would be unfavorable-_-_ 


AGENCY 
Act of employee as act of employing market agency 


AGENCY ATTORNEY 

Power of, to stipulate for consent order 
AGRICULTURE DECISIONS DISTINGUISHED 

In re Mirotznik et al., 1 A.D. 751 (1942) 


AUTHORITY TO STIPULATE AS TO ORDER 
RNIN Rid UD fn eo sessilis ladueecataace pein meas 169, 
BooKs AND RECORDS 
Sales tickets issued as not constituting “records kept” 
CEASE AND DESIST 
Acting as Dealer Without Being Registered 
Respondent, an individual who received many hogs purchased at a 
posted stockyard is ordered to discontinue acting as a dealer 
there without being registered and bonded, although he may 
have ordered and paid for the hogs elsewhere 


Authority to Stipulate as to Order 
Although complainant is unauthorized to stipulate what order will 
issue, its purported stipulation is considered a recommendation 
of a cease and desist order, and such is issued in this proceeding- 
Although complainant is unauthorized to stipulate what order shall 
issue, its purported stipulation will be taken as a recommen- 
dation that a cease and desist order shall issue and such an 
order is issued in this proceeding 
Defrauding customers 
Failing to clear and guarantee payment for trades 
False Records 
Although a suspension of license recommended by the examiner 
is warranted when no exceptions are filed, only a cease and 
desist order is issued here for making false record entries 
because the suspension may have been recommended as the 
result of considering matters not of record 
Respondent, a licensed live poultry dealer, is ordered to cease and 
desist from making false entries in his records concerning 
purchases of poultry, and is ordered to keep accurate records, 
but his license is not suspended because the Office of Marketing 
Services recommended against suspension and the seller’s license 
was not suspended for similar violations 
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CEASE AND Desist—Continued 
False Records—Continued 
Since respondent’s written argument established its contention that 
its license should not be suspended, its requested oral argument 
was not held, and because of respondent's good reputation and 
payment of fines under other laws, its license is not suspended 
for falsely recording prices received for poultry, but respond- 
ent is ordered to cease and desist from making false entries in 
its records, and to keep correct records..-._....----..-.------ 
Where respondent proposed and complainant did not oppose a 
cease and desist order, although no definite consent order was 
submitted, respondent, a live poultry dealer, is ordered to cease 
and desist from making false record entries, and is directed to 
keep full records, but a suspension is not required by the record 
in this proceeding 
Improper Use of Customers’ Funds 
A market agency is ordered to desist from using customers’ funds 
for improper purposes, but as No suspension was recommended, 
suspension is not ordered, and as the record is indefinite as to 
insolvency, there is no finding or order on it 
Improper Weighing 
Improper weighing by an employee, for which the employing market 
agency is responsible, is held serious enough to warrant sus- 
pension of registration, but as respondent was not found to have 
actually caused or known of the violations, and in view of 
the peculiar history of the proceeding, only a cease and desist 
order is issued, and respondent is directed to use scale tickets 
as numbered and to keep a record of every one used 20 
Making and maintaining records of transactions in livestock in names 
of persons other than those for whose account transactions were 
made 
Making False Entries 
Respondent, a live poultry dealer, is ordered to cease and desist 
from making false entries in its records, and is directed to 
keep complete records 
Making false entries in records 
Rates and Charges for Stockyard Services 
On and after 30 days from the date of this decision, respondent is 
ordered to cease and desist from charging for its stockyard 
services in accordance with its tariff now on file, and shall not 
publish, demand, or collect any rate or charge for the furnish- 
ing of any stockyard service more or less than the rate or 
charge for that service set forth in paragraph 15 hereof. 
Within 20 days from the date of this decision, respondent is or- 
dered to publish and file, pursuant to the act and the regulations 
thereunder, a tariff for its stockyard showing all rates and 
charges for stockyard services it furnishes, including feed and 
insurance, and all rules and regulations affecting or determining 
such rates and charges which tariff shall include the rates and 
charges shown in paragraph 15, such tariff to become effective 
30 days from the date of this decision 826, 835 
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CEASE AND DeEsist—Continued 
Reports to Customers 

Respondent market agency is ordered to desist from failing to 
show, on accounts of sale rendered to consignors, the facts 
when he sells consigned livestock to himself or to a purchaser 
in whom he is interested, and the names of purchasers, but as 
complainant recommended only a cease and desist order, re- 
spondent’s registration is not suspended 


Substitution of Livestock Sold 

Substituting inferior animals before delivery of livestock sold 
violated the act; although respondent did not know of agent’s 
act in making switch and discharged agent upon learning it, in 
which circumstances disciplinary action might be unnecessary, 
a cease and desist order is issued because respondent knew 
agent had previously violated the act, and this is the third order 
against respondent within three years 


Unauthorized Use of Customers’ Funds 
The respondent partnership, a market agency, which used its cus- 
tomers’ funds for unauthorized purposes and filed a false an- 
nual report is ordered to cease and desist from its violations 
and to deposit its customers’ funds in a separate bank account, 
but because there had been no willful violation, the registration 


of the respondent is not suspended 


Use of Customers’ Funds 

Since respondents’ failure to segregate proceeds received for cus- 
tomers from other funds violated the act and regulations there- 
under, and improper use of such proceeds violated fundamental 
principles of fair dealing between principal and agent, the 
respondents are ordered to cease and desist from using cus- 
tomers’ funds, and are ordered to keep such funds in a sep- 
arate bank account, but because complainant failed to recom- 
mend suspension of respondents’ registration to the examiner, 
it is not in a favorable position to complain of the examiner’s 
failure to propose suspension 


Violation of Act 
A market agency is ordered to cease and desist from selling con- 
signed livestock to its employees or unregistered dealers and 
from failing to show names of purchasers on accounts of sale, 
but its records do not appear inadequate, and as the violations 
were unintentional, the registration is not suspended 


A registered market agency is ordered to cease and desist from 
permitting officers and employees to deal in consigned live- 
stock, selling consigned livestock to them, and failing to show 
names of purchasers on accounts of sale, but the record: does 
not support an order as to use of customers’ funds and full 
records, and no suspension is ordered because it was not or- 
dered in recent similar proceedings 
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Page 
Page CEASE AND DEsistT—Continued 
Violation of Act—Continued 
Although neither party to this proceeding excepted to the exami- 
to ner’s report not proposing findings of fact, such findings are 
cts necessary and are included in this order, and, upon the basis 
ser of these findings, the respondent, a livestock commission mer- 
as chant, is ordered to cease and desist from his violations of the 
re- act, and, by consent of the parties, his registration is sus- 
.- 296 Dende (60/20: GAGE scancaactcundanuascegoasnnccunecueeaeonneane 185 
By consent of the parties, a respondent who was a member of one 
partnership, whose registration was suspended for a year, is 
ordered to withdraw as a partner in a second partnership, 
r registered as a market agency, during the suspension period, 
= and the three other partners of the second partnership are or- 
y» dered to cease and desist from admitted violations committed 
- while engaged as employees of the first partnership__._.--_-- 647 
” 4 By consent of the parties, respondent market agency is ordered to 
~~ om cease and desist from selling consigned livestock to a purchaser 
whose transactions it clears or in whom it has a pecuniary in- 
terest without reporting such facts to consignors, failing to 
show names of purchasers on accounts of sale, failing to notify 
sellers when it acts for both seller and purchaser, and using 
t, fictitious natties. im. ie TOCOrGs <3... tn in tcemecewne 386 
Respondent, a commission company, is ordered to cease and desist 
_ 809 from failing to isolate shippers’ proceeds and using such moneys 
for purposes other than the payment of lawful marketing 
charges and remittance of net proceeds to-shippers, taking live- 
= stock consigned to it on a commission basis in its own account, 
a selling livestock to its employees, and issuing accounts of sale 
7 to consignors which do not show the names of purchasers.... 984 
. Respondent, a market agency and dealer, is ordered to cease and 
- desist from selling consigned livestock to its employees, fail- 
. ing to report the names of purchasers to consignors, misapplying 
. its filed tariff, failing to keep full records, and destroying records 
’ Withdtt: DOPRIINION: «2-5 sic eens cede anweamnaeman 389 
3 Respondent, a market agency, is ordered to discontinue allowing 
- 9 an employee to purchase consigned livestock, failing to report 
the true names of purchasers of consigned livestock, overcharg- 
ing consignors for feed and insurance, making false entries in 
records and reports, and keeping inadequate and incorrect 
records, but profits taken on resales were not shown to have 
Wintetnd: tid. Dee os os ee a a 977 
Respondent, a registered livestock commission merchant, is or- 
dered to cease and desist from allowing an employee to purchase 
or profit from resales of livestock consigned to the commission 
morehant for G0le: .2....5-- 24s pci tale eee a pe te 548 
Respondent, a registered livestock commission merchant, is ordered 
to cease and desist from misapplying its filed tariff, charging 
consignors more than it paid out for them, allowing its em- 
ployees to deal in consigned livestock although the consignors 


843 





1060 CUMULATIVE INDEX-DIGEST OF AGRICULTURE DECISIONS 


VOLUME 4—1945 
PACKERS AND STOCKYARDS ACT, 1921—Continued 


CEASE AND Desist—Continued 
Violation of Act—Continued 

are present, and failing to show on accounts of sale the names 
of purchasers and that respondent had a pecuniary interest in 
the purchaser, and is ordered to keep correct records, but a 
recommended order concerning unregistered dealers is not 
issued because the record does not show they were dealers, and 
complainant’s recommendation of a suspended suspension ‘* 
not followed because complainant did not allege or show such 
order warranted, and because no suspension was recommended 
or ordered in similar companion preceedings__---.------------ 

Respondent, a registered livestock commission merchant, is or- 
dered to cease and desist from selling consigned livestock to 
himself without complying with the regulations, including an 
open market offer and full disclosure to the consignor, and from 
permitting employees to share in resale profits on consigned 
livestock. As respondent thought his practices were all right 
and was willing to abandon them upon being advised otherwise, 
his registration is not suspended and his request for argu- 
ment against suspension is not granted 


Respondent, a registered livestock commission merchant, is or- 
dered to cease and desist from selling consigned livestock to 
itself without complying with the regulations, including an 
open market offer and remission to the consignor of profits 
made under certain conditions; from permitting employees to 
share in resale profits on consigned livestock; and from render- 
ing incorrect accounts of sale. As respondent did not conceal 
its practices and abandoned them upon being advised that they 
were unlawful, its registration is not suspended and its request 
for argument against suspension is not granted 


401 


Respondent, a registered market agency, is ordered to cease and 
desist from allowing its employees to deal in consigned live- 
stock, failing to show names of purchasers on accounts of 
sale, and selling consigned livestock to its clearee or an account 
in which it or one of its owners has a pecuniary interest unless 
it reports the fact on the account of sale, but there is no order 
as to full records because reports issued are not records kept_- 


Respondent, in this disciplinary proceeding, is ordered to cease and 
desist from perpetrating violations of the act by using the funds 
received for customers, permitting its employees to deal in con- 
signed livestock, selling consigned livestock to employees and 
unregistered dealers, and using initials in lieu of names of pur- 
chasers in reports to consignors 

Respondent’s permitting his employees to deal in consigned live- 
sock, selling consigned livestock to employees, using initials in 
lieu of names of purchasers in reports to consignors, and de- 
struction of records without required consent, constituting 
violations of the act and regulations thereunder, it is ordered 
that respondent cease and desist from perpetrating such viola- 








n 
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CEASE AND Desist—Continued 
Violation of Act—Continued 
tions, but a recommended cease and desist order concerning 
sales to unregistered dealers is not issued as the allegations 
and the recommended findings and conclusions do not sup- 
PORE He ce ccacigasceuaneksstchumadnesauecesueaeaeameaioedae 
Respondent’s permitting its employees to deal in consigned live- 
stock, selling consigned livestock to its employees and to un- 
registered dealers, failing to report to consignors the names 
of purchasers of the livestock, its having a pecuniary interest 
in the purchaser, and incorrectly charging expense items in its 
records, constituting violations of the act, it is ordered that 
respondent cease and desist from perpetrating such violations_ 
Selling consigned livestock to employees violates the regulations 
even when the consignors request it; while the validity of the 
regulations may be determined in this proceeding, their desir- 
ability may not; one choosing to engage in a regulated business 
is bound by the regulations; use of initials on scale tickets does 
not justify their use in reporting to customers on accounts of 
sale; and disciplinary action under the act should follow some 
general pattern, similar violations drawing similar penalties. 
Respondent’s registration is not suspended, but respondent is 
ordered to cease and desist from its violations, and attention is 
called to the fines provided for violation of such an order_--- 
The respondent, a livestock commission merchant, is ordered to 
cease and desist from committing violations of the act by failing 
to report the names of sellers to customers for whom it bought 
livestock on commission, failing to notify the seller and pur- 
chaser when it acts as agent of both, permitting an employee to 
purchase consigned livestock, and charging its customers higher 
prices than it paid dat for theths. Woo ee ee ce 
The respondent, a livestock commission merchant, is ordered to 
cease and desist from failing to report the names of sellers to 
persons for whom jit bought livestock on commission, and the 
names of purchasers to those for whom it sold, and selling 
consigned livestock to its employees __..-.....-..--..-------- 292 


Violation of Act by Member of Partnership 
A partnership continuing to operate in the absence of a partner is 
subject to disciplinary action, but as the partnership was not 
charged and violations were not proved against the absent 
partner, the order is issued only against the partner against 
whom violations were charged and proved__---__------------- 
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CEASE AND DESIST ORDER 
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COMPLAINT 


Moving paper shauld he referred to ae... .....--..46. cscs cnene cons 653 






CONFUSION IN RECORD 
Dismissal of application for rate increase because of------ Gimme 
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CONSENT ORDER 
Cease and desist ~..--__--- Fe ae seh ed a a alan le pas en ere tae 
Continuation of Provisions of Prior Order. 
Provisions of the order of June 13, 1945, are continued in effect 
to and including June 30, 1946, unless extended or modified by 
a subsequent order 
Extension of Provisions of Order 
Provisions of order of June 1, 1945 are continued in effect to and 
including June 30, 1946, unless this order shall be modified be- 
fore that date 
Provisions of the order of December 27, 1944, as modified by the 
orders of September 19 and September 28, 1945, and December 
12, 1945, extended by consent of the parties to and including 
June 30, 1946 
Provisions of the order of December 28, 1944, are hereby con- 
tinued in effect to and including June 30, 1946, unless this order 
shall be extended or modified by a subsequent order 


Page 


648 


928 


Provisions of the order of June 3, 1944, are continued in effect to ° 


and including June 30, 1946 


Provisions of the order of June 9, 1945 are continued in effect to 
and including June 30, 1946, unless extended or modified by 


subsequent order 


Since the parties to this proceeding agreed in substance with re- 
spect to the extension of the order of May 27, 1944, the terms 
and provisions of that order are extended to and including 
June 1, 1946 


Extension of Suspension of Order 
Provisions of the order of December 26, 1944, extended by consent 
of parties to and including June 30, 1946 
Power of Agency Attorney to Stipulate 
Counsel for the Office of Marketing Services, complainant in a pro- 
ceeding under the Packers and Stockyards Act, has no authority 
to stipulate what order shall be issued, and the Department of 
Agriculture is not bound by a purported stipulation for a cease 
and desist order, but the stipulation may be taken as a recom- 
mendation that a cease and desist order is sufficient 


Suspension of registration of market agency 


CONVERSION 
Acceptance and sale of cattle without authority as constituting___- 


DAMAGES 
Attorney’s Fees 
The complainant’s claim for attorney’s fees cannot reasonably be 
considered as damages sustained by reason of respondent com- 
mission company’s failure to render reasonable stockyard 
services 
Measure of, based on— 
failure to render reasonable stockyard services 
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DAMAGES—Continued 
Traveling Expenses 
Where the complainant does not offer any proof of any amounts 
paid, a claim for expenses incurred in attending a hearing is 
disallowed 
DELAY 
Denial of request for, justified 
DISCIPLINARY ACTION 
Pattern for 
DISCRETION OF SECRETARY 
Granting application for live poultry dealer’s license 
DISMISSAL 
Application for Rate Increase 
Because of confusion in the record as to the status of respondents’ 
application for a rate increase, the application is dismissed 
without prejudice 
Complaint for Reparation 
Since complainant failed to carry the burden of proof by com- 
petent evidence that respondent stockyard company failed to 
properly deliver complainant’s livestock, and respondent live- 
stock commission company failed to make an accounting on 
the basis of the true and correct weight of the consigned live- 
stock, the complaint for reparation is dismissed 
Since complainant failed to establish by competent evidence that 


respondent mixed his heifers with cattle belonging to others, or 
that the respondent did not make an accounting on the basis of 
the true and correct weight of the animals, or that they were 
sold by respondent at a price less than their full, fair market 
value on the date of sale, the complaint for reparation is dis- 


Complaint Moot 
Since respondent has requested cancellation of its registration at 
the yard and permission to discontinue brand inspection service 
at that yard, the matter complained of no longer exists, the 
complaint is therefore moot and, as such, is dismissed 
Consent. of parties: <3... nn nnscuceiwnsce se cecweme none sana 931, 932 
Consent of Parties 
In view of the action taken by the parties to dismiss the pro- 
ceeding as shown by their stipulation, the complaint herein 
is dismissed 
Failure to Prove Violation of Act 
Since complainant failed to establish any violation of the act, the 
respondent is not under obligation to make reparation, and the 
complaint is dismissed 
Since complainant failed to prove that the respondent violated the 
act, the reparation complaint is dismissed 
Since the evidence in this reparation proceeding established that 
the respondents did not violate the act in the sale and han- 
dling of complainant’s livestock, the complaint is dismissed... 101 
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Failure to Show Lack of Reasonable Stockyard Services 
Complaint for reparation alleging respondent sold certain cattle for 
complainant on a commission basis at certain prices to an order 
buyer and that the animals were resold for the order buyer by 
respondent at substantially higher prices, and claiming the dif- 
ference in the price which was paid and the price obtained at 
the second sale as reparation, dismissed, on the ground that 
there is no evidence of any unfair trade practices on the part of 
respondent, and because complainant has not shown that re- 
spondent as a market agency has failed to furnish reasonable 
and nondiscriminatory service to complainant 
Complaint seeking reparation in certain amount of money alleged 
to be the shortage in the proceeds received from the sale of one 
prime “holstein-shorthorn” calf by respondent for the account 
of complainant, dismissed, on the ground that complainant failed 
to show that respondent did not render reasonable stockyard 
services, and because complainant failed to sustain the burden 
of proof as to the alleged shortage in proceeds 
Failure to Sustain Burden of Proof as to Violation of Act 
Since the burden of proof in this proceeding rests on the com- 
plainant to establish a violation of the act, and since he has 
failed to prove his claim by competent evidence, the complaint 
for reparation is dismissed 
Failure to Sustain Burden of Proving Negligence 
Where complainant alleged that respondent carelessly permitted 
the removal of its cattle from pens provided for convenience 
of complainant and failed to meet its burden of proving negli- 
gence on the part of the respondent, the complaint for repara- 
tion is dismissed as respondent “stockyard” is not an insurer 
of the cattle, and therefore, respondent is not liable for the 
value of the livestock for mere failure to produce them 
Inquiry into Rates and Charges 
Upon motion of the Production and Marketing Administration the 
inquiry into reasonableness of respondent’s rates and charges 
instituted on November 27, 1941, is dismissed on the ground 
that since February 17, 1943, when respondent voluntarily re- 
duced its rates and charges, increases have been granted by 
Secretary’s orders so that the rates and charges in effect as of 
the present date are the same as those that were in effect on 
November 27, 1941, and therefore, under prevailing economic 
conditions respondent’s rates and charges do not appear to be 
unreasonable 
Petition for Modification of Rates and Charges 
Petition of market agencies for permission to file an amendment 
to their tariffs, making an additional charge in connection with 
the recently established 50 cents per hundredweight cattle sub- 
sidy program of the Department, dismissed on the ground 
that respondents have not clearly and convincingly demon- 
strated the need for the charges proposed, and because the 
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Dis MIsSAL—Continued 
Petition for Modification of Rates and Charges—Continued 
proposed tariff amendment is ambiguous as to whether the pro- 
posed charges are to be made upon all cattle or only upon 
cattle eligible for subsidy 
Petition of market agencies for permission to file an amendment 
to their tariffs, making an additional charge in connection with 
the recently established cattle subsidy program dismissed on 
the ground that respondents have not clearly and convincingly 
demonstrated the need for the charges proposed, and because the 
proposed tariff amendment is ambiguous as to whether the pro- 
posed charges are to be made upon all cattle or only upon cat- 
tle eligible for subsidy 
Probable Violations 
As violations of the act are not likely to occur at a stockyard to 
which the act no longer applies, a cease and desist order is not 
warranted and the proceeding is dismissed 
Recovery of Damages in Civil Court 
Where complainant has recovered damages in a civil suit upon the 
same cause of action involved herein, the proceeding is dis- 
missed 
Settlement Between Parties 
Since parties filed a stipulation with the examiner for dismissal 
of the proceedings on the ground that all claims thereunder had 
been settled to the satisfaction of both parties, the complaint 
herein is dismissed 646, 647 
Since parties have informed the examiner at the hearing that they 
have agreed upon an amicable settlement of the controversy, the 
complaint for reparation in this proceeding is dismissed 
Where it appears that the parties have settled the claim for repa- 
ration, the complaint is dismissed 454, 461 
Withdrawal of Application for License 
Where applicant desires to withdraw its application for a license, 
none is issued, this proceeding is dismissed, and all parties are 
warned that engaging in the live poultry business in New York 
City without a license constitutes a violation of the act, and 
mere application for a license does not authorize operation of 
such business 
EVIDENCE 
Burden of proof as to— 
failure to render reasonable stockyard services__---------------- 


WCNC: ON AN ad i ed ach ah aaa aay ae aa cme 155, 743 


Burden of Proof as to Unfitnes for License 
To support a denial of a license the burden is upon the complain- 
ant to adduce affirmative evidence to support a finding of unfit- 
ness, and because it was erroneously assumed that the burden 
was on the applicant to show fitness, the proceeding is remanded 
for relevant information. Calling the complaint an “Order to 
Show Cause” and referring to respondent as the applicant 
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EVIDENCE—Continued 
Burden of Proof as to Unfitness for License—Continued 
rather than the respondent may have led to the erroneous as- 
sumption, although the body of the document did not purport to 
order respondent to show or prové anything. It would clarify 
the situation if the moving paper were simply called a com- 
plaint, as is the practice in Agriculture Decisions prepared here, 
and the applicant should be referred to as respondent in the 
NN a. sagas cs ita Simic tn gute isaac ates cease cnaiertaiale ect 
Failure to sustain burden of proof as to— 
allegations of complaint ~--------------.- as cacao Scania aa aw 
Failure to sustain burden of proving negligence 
Incorporation of Documents in Record 
Documents not received in evidence should not be physically in- 
corporated in the record as exhibits 
Peculiarities in Handling Trades 
Where peculiarities in handling transactions recorded as for A 
and B, can be explained only on the basis that they all were 
transacted for C, it is concluded that the trades were consum- 
mated for C 
EXAMINER'S REPORT 
Recommendation of, to issue cease and desist order not followed be- 
caused not supported by findings and conclusions 


EXTENSION OF SUSPENSION OF ORDER 
Supplemental Consent Order 

Provisions of the order of December 9, 1944, extended by consent 
of parties to and including December 31, 1945 

Provisions of the order of December 26, 1944, extended by con- 
sent of parties to and including December 31, 1945 

Provisions of the order of December 27, 1944, extended by consent 
of the parties to and including December 31, 1945, and leave 
is granted to respondents to file additional petitions for further 
modification during that period 

Provisions of the order of December 27, 1944, extended by consent 
of parties to and including December 31, 1945, provided that re- 
spondents delinquent in filing quarterly reports file such 
reports on or before August 1, 1945, and provided further that 
upon respondent’s failure to do so, that the extension of the pro- 
visions of the order of December 27, 1944 shall expire on 
August 1, 1945 

Provisions of the order of December 28, 1944, are continued in 
effect to and including December 31, 1945, unless extended or 
modified by a subsequent order 453, 454 

Provisions of the order of December 30, 1944, are continued in 
effect to and including December 31, 1945, unless extended or 
modified by subsequent order 

Provisions of the order of June 3, 1944, extended by consent of 
parties to and including December 31, 1945 
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FINDINGS OF Fact 
Essentiality of : 
Selling livestock at markup of purchase price 
Hoc YARDAGE RATES 
Modification of 
IMMUNITY FOR VIOLATIONS OF ACT 
Mentioning of one section of act at hearing as not giving immunity 
for violations of other sections 
IMPOUNDING FUNDS 
Stipulation relating to, continued 
INSOLVENCY 
Indefinite record as not requiring finding or order on 
Suspension of dealer’s registration because of its insolvency and fail- 
ure to fully record its transactions 
INSURER OF LIVESTOCK 
“Stockyard” as not constituting 
INTERSTATE COMMERCE 
Particuar transactions need not be proved to be of interstate char- 
acter where licensee is within purview of act 
INTERVENTION 
Order Permitting Petitioner to Intervene 


Petition of American Stock Yards Association to intervene for the 
purpose of presenting evidence applicable-to rate of return, 
granted, since petitioner has some interest in the principles 
upon which rate of return is based and because the law of 
rate-making and economic conditions generally are in an un- 
certain status, and it might be in the public interest to permit 
petitioner to intervene 


JURISDICTION OF SECRETARY 
Mixing of cattle occurring during transportation as not affecting, in 


presence of other circumstances 


LICENSES 
Burden of proof as to unfitness for 
Burden of Proof in Proceeding for Issuance of 
Under a statute saying that the Secretary of Agriculture shall issue 
a license unless he finds, after opportunity for hearing, that the 
applicant is unfit, the burden of adducing evidence of unfitness 
is upon him who alleges the unfitness and the burden cannot 
be put upon the applicant to prove himself fit. An order in- 
stituting a hearing on an application should therefore not be 
referred to as an order to show cause but as a complaint_-_-- 
Circumstances obviating suspension of 
Granting Application for 
An applicant for a license as live poultry dealer who meets finan- 
cial requirements of the act, and over two years have elapsed 
since applicant participated in activities which gave rise to 
revocation of a license issued to a corporation, his application 
for a license is granted 
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LIcENsSES—Continued d 
Granting Application for—Continued 
Where applicant for a license to buy and sell live poultry in inter- 
state commerce engaged in such business for a time prior to the 
filing of the application for a license and also for several months 
thereafter while action on the application was pending, on the 
question of doing business without a license, it is held that 
since the applicant had not been specifically warned not to 
engage in business pending action on the application, the Secre- 
tary has discretion in determining from all the circumstances 
whether the doing of business without a license renders a per- 
son unfit to engage in the activity for which he has made ap- 
plication, and under the circumstances disclosed in this pro- 
ceeding a license should not be refused to the applicant 732 
Recommendation of Office of Marketing Services against suspen- 


sion of 316 


Revocation of 

The license of respondent, a live poultry dealer, is revoked for 
failure to pay for purchases of poultry, and it is held that 
denials of requests for delay were justified, that no oral hear- 
ing is required where facts are not disputed and the only issue 
is one of law, and that mention of one section of the statute 
by complainant at the hearing does not give respondent im- 
munity for violations of other sections of the act 


Revocation of, when unnecessary 


Revocation or Suspension of 
Circumstances obviating necessity of 
Suspension of - 
Effect of consideration of matters outside record upon 
Effect of failure to file exceptions upon 
The license of respondent, a live poultry dealer, is suspended for 
15 days, for recording false prices and keeping false records, 
and respondent is ordered to cease and desist from making false 
entries in his records, and to keep correct records disclosing 
all transactions involved in his business 
Where respondent admitted making false entries in its books and 
failing to keep books, records and memoranda disclosing all 
transactions involved in its business and agreed to accept a 
suspension of its license, the respondent’s license is suspended 
for a period of 15 days, and respondent is ordered to cease and 
desist from failing to maintain proper and adequate records and 
making false entries 
Where respondent willfully made false entries in its books and 
records covering the sale of live poultry, its license is sus- 
pended for a period of 20 days, and respondent is ordered to 
cease and desist from making false entries in its books and 
records 
Suspension of, when not essential 
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LICENSES—Continued 
Suspension or Revocation of 
Making false entries in records, and keeping resulting inaccurate 
records constitute flagrant and repeated violations of the act, 
authorizing the suspension or revocation of 
MOTION 
Denial of, for reconsideration 
NOTICE 
Waiver of 
ORAL ARGUMENT 
Denial of Request for 
Requests for oral argument, denied, because further argument 
would serve no useful purpose 
ORAL HEARING 
Denial of request for, where facts are undisputed and issue is one 
WO CI Scare cd ie id ee oral le desea oye edinoeni sorte ree pee ee ae 
ORDER OF ABEYANCE 
Rate inquiry 
ORDER OF MODIFICATION 
megmotion O66 yaten ond charees «ooo 6 8 oe a edocumaseaes 
ORDER TO SHOW CAUSE 
Designating complaint as, may lead to erroneous assumption 
PARTNERSHIP 
Considered as single respondent 


PENS ASSIGNMENT METHOD 
Reasonableness of 
PRINCIPAL AND AGENT 
Act of agent as act of principal 
Agent’s duty to report fully to his principal 
PURCHASER’S NAME 
Use of initials on scale tickets as not justifying their use in report- 
ing to customers on accounts of sale 
RATE INCREASES 
Application for, dismissed, because of confusion in record 
Application for; granted... 22.2242 <ces5h-4525. dic Sociale aes Ba tetee oe 
RATE INQUIRY 
Order of Abeyance of 
The order herein holds in abeyance an inquiry into respondents’ 
rates and charges conditioned upon respondents’ filing a sched- 
ule making an over-all reduction in their present rates and 
charges and upon their submitting quarterly reports giving 
detailed information relative to their income and expenses and 


RATE PROCEEDING 
Order of Abeyance 
On the basis of the recommendation of the Office of Marketing 
Service to the examiner and the latter’s certification of the ques- 
tion to the War Food Administrator, it is ordered that this pro- 
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RATE ProcnepiInc—Continued 
Order of Abeyance—Continued 
ceeding should be held in abeyance pursuant to the provisions 
of the stipulation relating to reduction of schedule of rates and 
acceptance of audits and appraisals 
Reopening hearing ~------------ ced ah cotati cs Sout am ne Seip Real le sas aad a 
RATES AND CHARGES 
Adequacy of prescribed rates 
Allowance for return on invested capital 
Dismissal of petition for modification of 
Granting of Temporary Increase in 
A temporary rate increase requested by licensees engaged as han- 
dlers in the live poultry business and recommended by the Office 
of Marketing Services is granted 
Inquiry into, dismissed upon motion 
Modification of Hog Yardage Rates 
Upon respondent’s petition for modification of certain stipulation 
relating to restoration of one cent per head reduction made by 
respondent in its hog yardage rates, and recommendation by the 
Office of Marketing Services, the latter is authorized to accept 
for filing by respondent an amendment to its Tariff No. 6, restor- 
ing such yardage rates under the terms of the stipulation filed 
February 12, 1943 since it appears that such increase will restore 
the hog yardage rates to the level prevailing on September 15, 
1942, and not, therefore, to a point which would violate the so- 
called “hold the line” order 
Order for Modification of, in Prior Order 
Order entered November 27, 1942, is reinstated and respondent shall 
file and publish a schedule containing rates and charges pre- 
scribed in that order, and the usual notice is waived so that 
the schedule may become effective on one day’s notice in view 
of the necessity for relief shown by respondent 
Petition for Modification of, Granted in Part on Basis of Changed 
Conditions 
Respondents’ petition for modification of the present Commission 
Tariff No. 14 by increasing selling charges for hogs, cattle, and 
calves and the buying charge for trucked-out bulls for immediate 
slaughter granted as to cattle and calves. Increased granted less 
than increases requested and follow different pricing structure. 
Increases were only authorized to and including June 30, 1946, 
and no action taken with respect to slaughter bulls. Increases 
in hog selling rates previously granted 
Respondent’s petition for modification of the present Commission 
Tariff No. 14 by increasing their selling charge for hogs, cattle 
and calves, and their buying charge for trucked-out bulls for 
slaughter granted as to request on hog selling charges. In- 
creases granted substantially same as increases requested but 
follow the pricing structure used in previous orders. Increases 
authorized only to and including June 30, 1946, and no action 
taken with respect to any other increase in rates sought-__-- 


311 
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RATES AND CHARGES—Continued 
Petition for Reinstatement of Rates 
Pursuant to the recommendation of the Office of Marketing Services, 


94 respondent is ordered to publish and file such amendments to 

311 its tariff now on file as will restore the rates effective on Decem- 
ber 27, 1944, such amendments to provide that they shall become 

834 effective in less than ten days after such publication and filing, 

- 834 but until such amendments become effective, the tariff now 
36, 738 on file shall remain in effect, and, accordingly, the effect of the 
order of June 24, 1942, as modified, is continued through Jan- 

a uary 1946, after which time the provisions of the 1934, 1936, 


and 1938 orders shall be in effect, and if the parties do not 
want the 1938 rates to become applicable on February 1, 1946, 
with the attendant necessity of prior filing and publication 
of tariff amendments, they are advised to present their request 
in time for consideration before the last few days of January_- 


Rate of return 
Reasonable rates 


Reduction of 
Since an analysis of the prescribed rates and charges made by 
respondent, an operator of a stockyard, demonstrates that after 


adjusting the operating expenses, the respondent earned, before 
payment of Federal and State income taxes, approximately 
17.8 percent on the rate basis, it is concluded that the rates 
and charges for services prescribed in the order of modification 
of November 27, 1942, are unreasonable and should be reduced 
in accordance with the tariff prescribed in this order 
Temporary Rate Increases 

An extension of temporary increases in prescribed rates, re- 
quested by a stockyard operator, recommended by the Office of 
Marketing Services, and not opposed by the Office of Price 
Administration, is granted 

Temporary increases in prescribed rates, requested by the operator 
of a stockyard, recommended by the Office of Marketing Services, 
and not opposed by the Office of Price Administration, granted_-_ 

Where it is agreed by the parties that changed conditions in the 
marketing of bulls justify an increase of 20 cents per head in 
respondents’ charges for buying bulls for immediate slaughter, 
a charge of 95 cents per head is prescribed as respondents’ 
buying charge for bulls for immediate slaughter, such increased 
charge to continue only until June 30, 1946 


Temporary Rate Increases and Decreases 
Certain temporary increases and decreases in prescribed rates re- 
quested by respondent, a stockyard operator, and recommended 
by the Production and Marketing Administration, granted 


Unreasonableness of existing rates 


Used and useful character of respondent’s property 
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Page 
REASONABLE STOCKYARD SERVICES 
Burden of proof as to failure to render 
Dismissal of complaint for failure to show lack of reparation____179, 182 
Failure to render, by erroneous delivery of cattle 32 
Selling different animal than the one consigned as constituting failure 
to render 
RECONSIDERATION 
Denial of petition for 
Motion for, Denied 
Motion for reconsideration of the order of April 21, 1945, to permit 
introduction of the evidence excluded by the examiner, is denied, 
but respondent may argue the point in connection with argument 
on exceptions to the examiner’s report, or tentative order, which 
will issue as a result of the reopened hearing 
Prior reparation order reinstated by decision on 
REGISTRATION 
Effect of failure to recommend suspension of 
Postponement of Suspension of 
Registrant’s request to postpone suspension of his registration un- 
til after the best part of the year for his business, denied because 
registrant failed to give good reason for such postponement--_-_-_ 


Suspension of 

Although complaint issued and service was attempted against in- 
dividual partners, a partnership registered as a market agency 
is considered as a single respondent, and its failure to clear and 
guarantee payment for trades as it purported to do constitute 
violations of the act warranting revocation of its registration, 
but as authority to revoke is doubtful, it is sufficient here to sus- 
pend its registration for a year, and respondent is ordered to 
cease and desist from acting as a registrant until it discharges 
its obligations and can keep records 

Although respondent is responsible for complying with statutory 
requirements, as he did not actually know of the violations, his 
registration is suspended for only ten days 

By consent of the parties, the registration of respondent, a market 
agency, is suspended until further order of the Secretary__-_- 

For falsely recording trades of a clearee, the registration of re- 
spondent corporation, a livestock commission merchant, is sus- 
pended for five days, although its bookkeeper, primarily respon- 
sible for the violations, has left the corporation, and respondent 
is ordered to discontinue its violations and keep correct 
records 

Since respondent, while registered as a market agency but not as a 
dealer, violated the act by acting as a dealer, falsely reporting 
to consignors, and making false record entries, and violated 
a prio: cease and desist order, his registration is suspended for 
30 days, and respondent is ordered to cease and desist from thus 
violating the act, and is ordered to keep records as fully 
and correctly disclose all transactions involved in his business-_- 
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REGISTRATION—Continued 
Suspension of—Continued 
The registration of respondent corporation, dealer in livestock, 
which failed fully to record its transactions and admittedly 
owes more than it is presently able to pay is suspended for 
six months and until it shows itself able to meet current ob- 
ligations, and respondent is ordered to keep full records and 
to discontinue acting as a dealer while insolvent 
The respondent’s registration as a livestock commission mer- 
chant is suspended for 60 days on the ground that he charged 
his customers more than he paid for livestock purchased as 
agent for them, and secretly bought livestock for them from 
himself at a profit, and he is ordered to desist from his unlaw- 
94 


310 


ful practices 
Suspension of, not ordered where violation of act is not willful__-- 
Suspension of, unnecessary, because of unintentional violations of act- 846 
Suspension of, unnecessary, where not recommended 
Suspension of, when unnecessfry 
REGULATED BUSINESS 
Effect of engaging in 
REGULATIONS UNDER Acr 
Vaidity and desirabiity of 
REMAND 
Proceeding remanded for relevant information 
Respondent’s Request for, Granted 
As it is not clear just what situation is presented by the answer ad- 
mitting specific facts but no conclusion of fact or law, respond- 
ent’s unopposed request to remand the proceeding for oral hear- 
ing is granted, with directions 
REOPENING HEARING 
Rate Proceeding 
The proceeding in which rates were prescribed in 1943 is re- 
opened to bring the record to date and receive evidence on 
specified questions, and the 1943 order is stayed and stipulated 
impounding of funds continued ____ 


REPARATION 
Failure to Exercise Reasonable Care 
Respondent commission company’s failure to exercise reasonable 
care in handling truckload of cattle delivered to it by com- 
plainant, as a result of which three animals were lost or mixed, 
entitles complainant to an award of reparation against re- 
spondent commission company for loss sustained by complain- 


655 


ant 993 


Failure to Pay Balance of Purchase Price 
Where respondent purchased live poultry on a weekly credit basis 
and failed to pay for same, complainant is entitled to an award 
of reparation for the balance of the purchase price 
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REPARATION—Continued 
Failure to Render Reasonable Stockyard Services 

A stockyard operator which accepted cattle and attempted to deliver 
them to a market agency as belonging to a shipper, knowing 
that it had mixed the cattle with others while unloading them 
for the railroad, failed to render reasonable stockyard serv- 
ices and is ordered to pay the shipper his damages, although 
the stockyard operator denies jurisdiction because the mixing 
occurred during transportation, under jurisdiction of Inter- 
state Commerce Commission 


Where one of the respondents entered no denial and offered no 
testimony in dispute of complainant’s allegation that the latter 
consigned to the former a 1200-pound Holstein cow having a 
market value of $12 per hundredweight to be sold for complain- 
ant’s account and respondent did not dispute the fact that be- 
cause a mixing of cattle, the cow which was sold weighed only 
960 pounds and brought $9 per hundredweight, it is assumed 
that the complainant has accurately stated the amount of his 
loss, and therefore, complainant is entitled to an award of 
reparation in amount of the difference of the market price of 
the cow and the amount received from the sale of the animal, 
but as complainant did not offer any proof of the amount of 
his expenses such claim is disallowed 


Where respondent mistakenly delivered complainant’s cattle to the 
wrong trucker, and thereby caused their mis-delivery instead of 
returning them to his feed yard, it is held, on the basis of the 
evidence introduced, that complainant is entitled to damages 
in the amount sustained by him 


Refusal to Accept and Pay 
Since the preponderance of the evidence shows that respondent 
purchased livestock but refused to accept and pay for it at the 
agreed price, which is a violation of the act authorizing an 
award of reparation, the prior reparation order set aside pend- 
ing reconsideration is hereby reinstated 


Unfair Practice 
Since both the stockyard’s failure to deliver complainant’s cattle to 
the designated consignee and the wrong commission company’s 
acceptance and sale of the cattle without authority constitute 
conversion and an unjust, unreasonable, and discriminatory 
practice in violation of the act and the rules and regulations 
thereunder, reparation is awarded to complainant against re- 
spondents jointly and severally in the amount of $214.50 with 
interest in connection with the sale of the steers. Since the 
complainant failed to prove the fair market value of his heifer 
was in excess of $11 per cwt., no reparation is awarded thereon, 


and since Charles EB. Harding, consignee, has not violated the 
act, the complaint as to him is dismissed 
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REPARATION FOR— 
Conversion of cattle 
Srroneous delivery of cattle 
Failure to exercise reasonable care 
Failure to pay— 
balance of purchase price 
RESPONDENT 
Applicant for license should be referred to as 
Partnership as 
SECRETARY OF AGRICULTURE 
Discretion of, in granting application for live poultry dealer’s license- 
STAY ORDER 
Prior order stayed pending reopening of hearing 
STOCKYARD SERVICES 
Reasonableness of Pens Assignment Method 
Where respondent followed the customary practice of assigning 
pens to complainant’s cattle on the basis of the amount of 
business handled by each commission firm, it is concluded, in 
the absence of evidence to the contrary, that such practice 
in assigning pens was just, reasonable, and nondiscriminatory__ 28 
SUPPLEMENTAL CONSENT ORDER 
Extension of suspension of order 449, 450, 451, 452, 453, 455, 462 
Extension of terms and provisions of prior order by 
SUPPLEMENTAL ORDER 
Denial of Petition for Reconsideration 
Petition for reconsideration of order of December 18, 1944, denying 
applicants’ applications for licenses under the act, and ordering 
them to discontinue dealing in live poultry, denied, on the ground 
that the petition fails to raise questions not considered and dis- 
posed of in the prior order 
Extension of Provisions of Order 
Order of December 27, 1944 continuing suspension of rate order 
further continued 
Extension of Provisions of Temporary Rates 
Provisions of the order of August 10, 1945, extended to and in- 
ensues. SOmeeee -8e TORR oo a ean eee kL Se 1001 
Petition for reinstatement of rates 
SUSPENDED SUSPENSION OF REGISTRATION 
Complainant’s recommendation of, not followed 
SUSPENSION OF REGISTRATION 
Consent order 


Effect of absence of knowledge of violations of act on 
Effect of lack of actual knowledge of violation of act on 


UNFAIR, DECFPTIVE AND UNREASONABLE PRACTICE 
Recording and issuing statements showing untrue prices as consti- 


UNFATR PRACTICE 
Acceptance and sale of cattle without authority 


Tee BARES TOOT CUEING go ecscw er S oteeniic Gen wea atnsenes 
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VIOLATION OF AcT 
Allowing an employee to purchase or profit from resales of livestock 
consigned to the commission merchant for sale 
Allowing employees to deal in consigned livestock 404, 407 
Charging compensation for stockyard services different from rates 
classified in tariff 
Charging consignors more than commission merchants paid out for 
them 
Charging customers higher prices than respondent paid out for them_ 
Consent Order 
Where respondents admitted violations of the act by discriminating 
against patrons of its stockyards company in respect to the 
furnishing of weighing services, refusing to render reasonable 
stockyard services without discrimination, a cease and desist 
order consented to by respondents and recommended by com- 


Destroying records without permission____--_._._..__.--____-- 159, 187, 390 
Directing or causing employees of respondent stockyard to refuse to 
weigh hogs to any proper purchaser of livestock 
Discriminating or causing discrimination in favor of any of the re- 
spondents in connection with the rendering of stockyard serv- 
751 
Engaging in business as dealer while not registered as such 175 
Failing to clear and guarantee payment 5AT 
Failing to identify fully in their records every account carried in 
I te ach a Ee a I eh Re 3 
Failing to identify seller and to explain charges assessed 
Fatline to isolate ahinppers’ proceeds... ...u..< 2... 2-2. ~52s0----5~-5- 
Failing to keep full records 
Failing to keep proper accounts, records and memoranda 
Failing to notify 
Failing to notify sellers and customers when respondent acts as agent 
of both 
Failing to notify sellers when it acts for both seller and purchaser-- 
Failing to report names of purchasers to consignors_--------------- 
Failing to report names of sellers to customers by livestock commis- 


290 


Sion Merenent. ..-.-----_<-.=-- Pe ak ee ee 
Failing to report true names of purchasers____-._------------------- 
Failing to segregate proceeds received from customer 
Failing to show names of purchasers on accounts of sale, 

388, 398, 404, 407. 644, 846 


Failing to show respondent had pecuniary interest in purchaser___. 404 
316 


978 


PaO i RON ION O as os e we cence nweenaeucanstongnon 
Failure to pay 

balance of purchase price 
Filing incorrect annual reports 
Giving gratuities to truckers 
Improperly reporting to customers ---- 
aging InGORGCEte BONAIRE 2c oso ont ocean cee eenseweuase 
Makttis falne entities tn Teterds.. .< .osscce~osensceneseeeus 148, 164, 175, 978 


~-151, 159, 162 
162 
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VIOLATION of Act—Continued 
tock Making false entries in records and keeping resulting inaccurate 
a records as constituting flagrant and repeated violations__________27, 92 
.-404, 407 Misapplying filed tariff -_-.----- Willa ceeded aa aa eee) 390, 404 
ates Operating as a market agency at a stockyard posted as subject to the 
—— act without having registered and furnished bond_________--_--_~_ 648 
for Operating as a market agency in partnership, or with any other per- 
wis oe son whose registration is suspended_-----_---_--__---_----_----- 648 
m_ 169 OVGNCRONGINE  COBMGNOUD «6 oii esis ein einin adios nenagnumae enn 978 
Permitting employee to deal in consigned livestock_____-_--_-_--- 398, 644 
ing Permitting employees to purchase livestock consigned to respondent 
he Wad’. aaah ci Gata GRMN oS rs ace aaah eae ee 169, 846 
ble Permitting employees to share in resale profits on consigned live- 
ist Socata Seacrest oat on eee eal ees eee _.-.552, 555 
m- Refusal to accept and pay for purchased livestock___.____._._.__.________ 292 
<= "Cn Rendering clearing services when regulation did not provide for 
187, 390 SUG: BEIGE oii nina neste ekanwcneauu couse us nue 398 
to Rendering false or misleading accounts of purchase and sale______175, 648 
a» tao Rendering: incorrect. accounts of dale)... usa eo kc ccce 555 
e- Tee Ely CRTNGNOO Sin os cccin neem semanas nane 151, 159, 162, 390, 398, 614, 846 
v- Sales to unregistered dealer. .......< 20.2. oc nce esac oct bn 151, 162 
a Tea Selling consigned livestock to a purchaser whose transactions it clears 
. 1% or in whom it has a pecuniary interest... 2.2... 22. cso es 388 
- OG Selling consigned livestock to clearee or an account in which respond- 
n ont. hes. pocwiioty.. Hiteteeth.. 6.2.5 oben eee 407 
648 Selling consigned livestock to himself without complying with the 
. 4 regulations, including an open market offer and full disclosure of 
986 CG:  COMDINEON 5 5 ec testa asdonaank eee enawe eee 552 
_ 390 Selling consigned livestock to itself without complying with the regu- 
_ 986 lations, including an open market offer and remission to the con- 
. 294 signor of profits made under certain conditions__..____.___------- 555 
Selling livestock consigned to respondent for sale to deumenteen without 
169 disclosing, on the account of sale, that the livestock was so sold, 
388 and the reason. whe it: wae 66 :s0Nn......25..255 5 2a 648 
390 Selling: livestock to. ciuployecs 22. = <.2.2sss55seccsennscscwccasuenes 986 
Sabetitution: af Tiventec®: GO - ne cece nu scuasnnnsdueasnenseewe 927 
169 Taking consigned livestock in commission company’s own account__-- 986 
978 Taking hidden profits in addition to commissions charged in execut- 
100 ine: orders to: purchase: livesiooli: .... 26.= 235 cnn s ee pances 648 
Uneuthorigad une of customer® funds. ....~.<. 26 csessincccciccmcacoas 310 
1. 846 Cis. Gf CUBGOIIRIE TNE a oie indi cies scene beeen 151 
104 Using Setitioun namics. in. records, ...24- sess -ceseexcusecceeeasces 
316 
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655 


187 






ABNORMAL DETERIORATION 







648 Lawiel seseetion: hetaued Of. 25. .06.2 450 sad cenccisncumawednaaeeeas 695 

162 ACCEPTANCE 

162 Buyer's failure to notify seller of rejection within prescribed time 
ee 





as constituting .....----- ee etna eae Se ea a eae 
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AccEPTANCE—Continued 
Buyer’s inspection and acceptance of commodity require payment of 
purchase price 
Buyer’s unloading and storage as constituting ~-,-_..--------.----- 
Diversion by Buyer of Commodity as Constituting 
Diversion by the buyer of cauliflower in transit constituted ac- 
ceptance by him since he thereby exercised dominion over the 
OIRONOS oo bine dem anaiep tated de icaiisniceshibtatd bats ciabatta 
Failure to reject within 24 hours after receipt of notice of arrival of 
commodity as constituting 3 348, 361 
Unlawful Rejection 
The actions of the buyer in stating to the truck driver that it was 
taking the peaches, in arranging for overnight parking of 
the truck, and instructing the driver to be back the next morn- 
ing for unloading and offering the peaches for sale, held in- 
consistent with a rejection of the produce and constitute an 
acceptance 
ACCEPTANCE OF TITLE 
Breach of warranty maintainable after 
ACCORD AND SATISFACTION 
Acceptance of proceeds of last two cars of pears as not constituting-_-_- 
Application of cashed check as credit on indebtedness not consti- 


Retention and check for more than a year as constituting 
ADJUSTMENT OF CLAIM 
Basis of actual cost to complainant 
AGENCY 
Agent may testify as to existence of 
“ALLOW INSPECTION” 
F.0.b. sale 
ALLOWANCES 
New contract resulting from granting of 
APPEARANCE 
Effect of failure to appear 
BREACH OF WARRANTY 
Acceptance of Title as not Precluding Liability for 
Acceptance of title by the buyer does not ordinarily discharge the 
seller from liability in damages for breach of warranty in qual- 
ity of commodity, and notice of complaint given to the seller 
within four days after placement at destination held to have 
been given within a reasonable time 
Dismissal of complaint because of failure to show 800, 964 
Lack of suitable shipping condition 125, 800 
Lawful rejection of shipment because of 
NNR a Uae UR a a rare 492, 582, 779 


Proper notice of 
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BREACH oF WARRANTY—Continued 
Reasonable Time for Notice of 
Seller is not liable for breach of warranty if the purchaser, after 
acceptance of the goods, fails to give notice of the breach to 
the seller within a reasonable time after the buyer knows or 
ought to know of the breach, and notice given approximately two 
months after inspection or opportunity for inspection of per- 
578 ishable agricultural commodities is not within a reasonable 
BROKERAGE 
3, 361 Violation of Robinson-Patman Act 
BROKERAGE FEE 
Transaction based on contract of purchase and sale between parties 
as precluding claim for 
CARRIER 
Responsibility for carrier’s mistake in reporting freight rates- 
CAVEAT EMPTOR 
Application of rule, where buyer inspected commodity 
CHOSE IN ACTION 
Equitable assignment 
COMMISSION SALES 
Proof of Claim for Services Rendered 
It is the duty of a commission merchant to inform the principal of 
all facts and circumstances relating to a consignment which 
make it necessary for the principal to take steps to protect his 
interests, and, since in this case, the complainant has breached 
this duty, it is held that the latter has not proved his claim for 
services rendered, but is entitled to recover the actual expenses 
paid: by Tin on the abipmenmts . ... 666. cecaceeesnedonnases 
CONTRACT BY WIRE 
Admissibility of parol evidence in aid of interpretation of 
CONTRACT OF GUARANTY 
Evidence showing neither consent nor consideration to support 
CONTRACTS 
Agreed price reduction as creating new contract of purchase and 


Assumption of payment of freight rates 

Breach of, by failure of shipper to comply with warranty 

Breach of exclusive sales. agency contract..........-....~.25.5.<....- 

Creation of new contract by agreed price reduction 

Effect of breach in divisible contract 

Failure to establish impossibility of performance of, by crop shortage- 

Failure to Obtain Confirmation, When Not Constituting Negligence 

Where complainant failed to secure from the buyer a confirmation 

of an oral sale for the joint account of complainant and re- 
spondent, and the sale was unenforceable under the statute 
of frauds, there was no implied condition in the joint account 
agreement between complainant and respondent requiring com- 
plainant to obtain a confirmation, and complainant was not 
negligent in failing to secure a confirmation of .the sale 
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ConTrAcTs—Continued 
Insufficiency of evidence to show modification of 
Interpretation 
The reasonable interpretation of a stipulation in a contract that the 
lugs comprising a carload of apricots would be “13/154 standard 
lugs” is that the lugs would contain a net weight ranging be- 
tween 13 and 15 pounds; and it was not within the contemplation 
of the parties that all of the lugs covered by the shipment might 
contain 13 pounds or that they might all contain a net weight 
of 15 pounds 
Quantity of Goods Essence of Contract 
A provision in a sales contract as to the quantity of goods to be 
delivered is of the essence of the contract, and the seller is 
bound to tender the amount of goods contracted for in order to 
hold the buyer for performance 943 
Terms of, determined from previous course of dealings in absence of 
written evidence 790 
Terms of, Determined from Previous Dealings 
Where the written evidence fails to set forth the basis of sale, 
the contractual relations between the parties must be deter- 
mined by the established course of dealings between the parties 
prior to and at the time of the controversy 


943 


CORPORATIONS 
Denial of application for license to corporation of which applicant is 
president who theretofore committed violations of act 
Liability of, by merger 
COUNTERCLAIM 
Dismissal of 
Failure to establish 
Crop SHORTAGE 
Failure to establish impossibility of performance of contract by 
Cross COMPLAINT 
Dismissal of 
CUSTOM AND USAGE 
Brokerage fee not recoverable by broker who negotiated original con- 
Gott: sie eG EORONE =. Ae oe oe Se ee en eee ees 348 
Not Allowed to Subvert Rule of Law 
Alleged customs in trade not to examine all of lot purchased, and 
that out-of-town buyers purchasing in New York are usually per- 
mitted to notify the seller of defects and return the same if con- 
firmed by Government inspection held not supported by con- 
vincing evidence; nor will custom or usage be allowed to 
subvert an established rule of law 


DAMAGES 
Award of net difference 
Breach of Warranty 
Damages for breach of warranty are computed as the difference 
between the contract price paid and the net value of the com- 
modity actually received. Where on an f.o.b. shipping point sale 
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Breach of Warranty—Continued 
the freight charges paid exceed the amount received on a 
prompt and proper resale, the entire contract price may be re- 
covered by the buyer 
Where complainant claimed damages both because of a shrinkage 
in weight and a breach of warranty due to excessive decay, 
damages are allowed for the contract value of the difference 
between the total invoice weight less the allowable shrinkage 
as per contract and the weight of the usable portion of the 
shipmient .......... pina tete wax tnetercapiee akieimee es aabcece ae marca 
Brokerage Fee 
Where the same broker who negotiated the original contract made 
the resale, the brokerage fee for. the latter service cannot be re- 
covered by complainant as damages since such service was per- 
formed for complainant and it is not proper nor in accordance 
with custom and usage in the trade to require the buyer to 


Buyer’s duty to minimize loss by sale after lawful rejection 
Computation of, resulting from neglect of duty in failing to recondi- 
tion and sell commodity 
Defense of Recoupment 
In reparation proceedings against buyer for unpaid balance of 
contract price buyer properly asserted damages by way of de- 
fense of recoupment for breach of seller’s warranty as to grade 
and quality, and seller’s claim for reparation is denied 
Failure to Prove Counterclaim for 
Since there is no evidence to show with any degree of certainty the 
amount which could be obtained for the goods on the par- 
ticular market, or on whatever market to which diversion may 
have been possible, it is held, the respondent’s counterclaim for 
damages alleged to have been caused by complainant’s breach 
is not sustained 
Insufficiency of evidence of 
Measure of, based on— 


sale of commodity 
difference between purchase price and amount realized at sale____ 2034 
failure to deliver ‘ _..419, 434 
failure to deliver and resale of commodity 56 
proceeds of sale less breach of exclusive sales agency contract---_ 509 
resale of commodity 107, 485, 872, 875, 891 
Measure of, for Breach of Warranty 
Resale commissions and inspection fees held not to be proper items 
of damages allowable to buyer who accepted cauliflower and 
claimed damages due to breach of warranty as to grade and 
quality . 578, 779 


Measure of, for failure to deliver commodity 
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Mitigation of, by Prompt and Prudent Resale 

When buyer could not find a ready market at destination for below 
standard lettuce and promptly ordered it diverted to a nearby, 
large market for resale by a dealer, but delays in transit there- 
after occurred due to transportation difficulties, without fault 
of the buyer, the resale was held to be proper, prompt, and 
prudent 


Offset of amount due 
Prompt sale by auction to minimize 
Reparation not allowed in absence of evidence for computation of-- 


DEFAULT 
Admission of facts alleged in complaint by 


Waiver of hearing by 
Waiver of oral hearing on facts by 


DISMISBAL 
Assumption of Payment of Freight Rates 

Where complainant at the time of purchase paid to respondent the 
agreed price of the oranges and a separate amount for the con- 
templated freight to destination, but the amount was insufficient 
due to the erroneous information furnished by the carrier and 
complainant was compelled to pay the carrier an additional 
sum, for which amount the respondent refused to reimburse 
him, it is held that complainant by his contract had assumed 
the burden of paying the costs of transportation regardless of 
any mistake made by the carrier, and the complaint should be 
dismissed 


Breach of Contract 
Since the celery in question was not delivered to the respondent 
on the date agreed, and was not of the quality and condition 
contemplated by the parties, the complaint for reparation is 
dismissed 


Breach of Warranty 

Where seller warranted the cabbage as good and it was not as 
warranted, and it was not in suitable shipping condition, and 
there was no evidence of usage and custom authorizing the buyer 
to convert the contract of sale to one of consignment, but having 
rejected, respondent properly minimized the loss by resale of the 
produce, it is held that since respondent did not ask for an 
affirmative award for expenses in excess of proceeds, the com- 
plaint should be dismissed 


Complaint for Violation of Act 
Complaint against respondent for violation of the act for having 
employed one who had been general manager of a firm whose 
license had been revoked for violating the act, dismissed, be- 
cause the employee was no longer employed by resnondent---_- 
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Consent of Parties 
After the examiner’s report proposed refusal of a license, by 
agreement of the parties the application for license is with- 
drawn and the proceeding is dismissed 469, 894 
In accordance with stipulation filed herein consenting to the dis- 
missal, with prejudice, of complainant’s claim against respond- 
ent and of respondent’s counterclaim against complainant, it is 
hereby ordered that the complaint herein, be dismissed with 
prejudice 


Expenses of Reconditioning of Commodity Exceeding Contract Price 
Where upon arrival of the shipment of potatoes purchased by re- 
spondent from complainant, the respondent claimed that the 
potatoes were not of a quality and condition agreed upon by the 
parties and the complainant authorized the respondent to resort 

and repack the potatoes, it is held that since the respondent 
expended sums in reconditioning the potatoes which exceeded 

the amount of the contract prices thereof, the complaint should 


be dismissed 
Failure of buyer to claim reparation 


Failure to Comply With Terms of Contract 
Where on January 5, 1944, complainant sold and shipped tomatoes 
to respondent at a price f.o.b. Nogales, Arizona, as being 85 
percent grade U. S. No. 1 and the tomatoes arrived at Detroit, 
Michigan, on January 13, and on the following day an official 
inspection fixed their grade as approximately 75 percent grade 
U. S. No. 1, so that respondent rejected the shipment, it is held: 
(1) the tomatoes were not in suitable shipping condition; (2) 
there is nothing in the record to indicate the movement to De- 
troit was abnormal; (3) respondent is not liable to complain- 
ant for its refusal to accept, and the complaint is dismissed-_- 


Failure to Establish Sale 

Where complainant has failed to establish by a fair preponderance 
of the evidence that the peaches were sold to respondent, but 
the evidence showed that the sale was made on behalf of the 
complainant for the best price obtainable and respondent has 
been willing to remit the net proceeds of the sale, the complaint 
is dismissed, with leave to complainant to have the proceed- 
ing reopened, if respondent fails to pay complainant the net 
proceeds of the sale 


Failure to Meet Requirement of Statute of Frauds 
Where complainant orally negotiated for the sale’ to respondent 
of a carload of peaches, and respondent refused to accept them, 
when tendered, it is held that since respondent pleaded the 
statute of frauds and there was no memorandum in writing or 
acceptance and receipt of the peaches, the complaint should 
be dismissed 
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DismMissat—Continued 
Failure to Prosecute Claim 

Where it was determined that the consolidated cases involved herein 
are sufficient to stop the running of the nine months limitation 
period, and complainant was notified that his case would be re- 
assigned for a hearing, but the latter failed to respond to this 
notification, it is concluded that the complaint should be dis- 
WN oo eee ee et ees tao oe on eee mae ankee tonne wane 
















Failure to Prove Claim 
Since no basis for an award of reparation has been shown by the 
evidence, and the retention by complainant of the respondent's 
check for more than a year constitutes an accord and Satisfac- 
tion thé: complaint 4s Gismiesed) <2. 2 oo ede ee keene 957 
Since the evidence fails to establish a cause of action against one 
respondent, upon reconsideration, an order is entered vacating 
prior order awarding reparation, and dismissing the complaint 
as to that respondent —--__-- HRs oe 5 Seth od eR Se ok 67 
Failure to Prove Existence of Agency 
Where complainant alleged a sale of tomatoes to respondent 
through the latter’s agent, but at the hearing testified that he 
made a loan of money to the alleged agent with which he pur- 
chased the tomatoes, it is held that since the evidence failed 
to establish the existence of the agency, and since the act does 
not confer jurisdiction to award reparation for either non- 
payment of a loan, or for non-payment of freight to a carrier, 
the complaint should be diemissed ... 2.2.4... asessncscncunnna~ 302 




















Failure to Prove Violation of Act 
Where complainant shipped a carload of potatoes to respondent 
for sale for complainant’s account at a certain price per hun- 
dredweight, f.o.b. Chicago, and respondent was not able to sell 
the potatoes promptly at the price as a result of which com- 
plainant directed respondent to sell them outside of Chicago, 
and subsequently respondent permitted the buyer to deduct from 
the contract price the cost of reconditioning the potatoes and the 
loss of a part of the load, it is held that though ordinarily neither 
a broker nor a commission merchant has authority to make an 
allowance to the buyer without the seller’s consent, he may do 
so in an emergency in order to induce the buyer to accept, and 
since respondent was confronted with,such an emergency, as 
the potatoes had been on a track at Chicago for about 10 days, 
respondent’s action was reasonably necessary in completing 
the transaction, and therefore, it is concluded, that the evi- 
dence fails to establish a violation of the act and the com- 
piaint should “he Giese 2 Soe oo oes calccene cedeeencaneos= 472 
Failure to Show Breach of Warranty 
Where contract of purchase and sale provided for delivery of U. S. 
No. 1, Size A, Cobbler potatoes and Federal-State inspection at 
shipping point established that the potatoes graded U. S. No. 1, 
Size A at time of shipment, and the inspection at delivery point 
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Failure to Show Breach of Warranty—Continued 
established that the condition thereof had not deteriorated at 
time of. the delivery, it is held that the decay which developed 
later, but was not apparent at time of delivery, was not war- 
ranted against by respondent and, therefore, the potatoes were 
delivered in accordance with contract requirements, and the 
complaint should be dismissed 962 
Failure to Show Modification of Contract 
Where complainant failed to show that the original contract of pur- 
chase and sale was changed into a sale on consignment, and 
complainant did not notify respondent within 24 hours after 
receiving notice of the arrival of the carload of cabbage, of its 
rejection, complainant is deemed to have accepted the shipment 
as being in accordance with the contract and was not justified 
in handling the shipment on a consignment basis and, there- 
fore, the complaint is dismissed 
Failure to Sustain Burden of Proof 
Where complainant, as the alleged assignee of the claims of 15 
different jobbers for the unpaid price of produce sold to re- 
spondent, sought damages against respondent in the total 
amount of the unpaid claims, and respondent, answering, de- 
nied that complainant was the assignee of the cause of action 
and that it owed complainant anything, and complainant failed 
to appear at the hearing, and the depositions taken on complain- 
ant’s hehalf were held insufficient to sustain its burden of 
proof, the complaint is, therefore, dismissed____--_--_------ 
Where complainant alleged that it bought a carload of lemons from 
respondent for shipment in interstate commerce and contracted 
with a third party to handle the lemons on joint account, and 
the buyer from complainant and its joint-account associate re- 
fused to accept the lemons because they were not Green and 
Gold brand as represented, as a result of which complainant 
claimed damages in the amount of the difference between what 
would have been received on the first resale and the net pro- 
ceeds on final sale, it is held: (1) respondent acted as com- 
plainant’s buying agent and,not as seller; (2) there was no 
basis for holding respondent liable to complainant as a prin- 
cipal because the name of the original seller of the lemons was 
not disclosed to complainant; and (3) the complaint should 
be dismissed 
Failure to Sustain Complaint 
Where a carload of potatoes conformed to warranty according to 
the origin point Federal-State inspection, and no appeal in- 
spection was made, it was held that such origin inspection should 
control over a condition inspection made of a part of the 
load three days after acceptance at destination, and the com- 
plaint is dismissed 
Where H., as sales agent, sold a carload of peaches for McK. and 
other growers, to complainant, acting through its buying agent, 
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Failure to Sustain Complaint—Continued 
P., and in the complainant seeking to recover damages against 
H. and McK. for breach of warranty, and against P. and RP. 
who advance funds to P., for negligent handling of the trans- 
action, it is held: (1) no breach of warranty was established 
against H. or McK.; (2) no liability of E. was shown; (3) there 
was insufficient evidence of the failure of P. to discharge his 
duties as complainant’s agent; and (4) the complaint should 
be dismissed 
Insufficient Proof of Agency 
Since complainant has not sustained the burden of proof to establish 
that the alleged agent had authority to purchase grapefruit and 
tangerines on behalf of respondent, the complaint is dismissed_-_ 
Lack of Proof of Failure to Deliver 
Where complainant failed to establish that respondent failed to 
deliver a certain grade of potatoes in accordance with the terms 
of the contract without reasonable cause, the complaint is dis- 
missed 


Lawful Rejection of Shipment 
Since there was no meeting of the minds of buyer and seller as to 
the weight of the lugs of grapes, no contract resulted, and be- 


cause the unreasonable delay in rejecting the grapes caused the 
respondent to sustain a loss in excess of the amount of the 
deposit made by complainant, the complaint is dismissed 


Where complainant has failed to show that the sacks of potatoes 
tendered respondent met the specifications of the contract, and 
it appeared rather that some of the potatoes had not been re- 
conditioned as the contract required and that some sacks 
weighed less than contract weights, respondent’s rejection of 
the produce was not unlawful 

Where complainant sold and delivered to respondent branded can- 
taloups which the parties understood meant U. S. No. 1 or better 
and Federal inspection at destination showed the cantaloups to 
be abnormally deteriorated, it is held that because the produce 
was not in suitable shipping condition at the time of billing, 
respondent’s rejection was with reasonable cause, and the com- 
plaint should be dismissed 

Where complainant sold to respondent a carload of apricots, 13/15# 
standard lugs, at an agreed price per lug f.o.b. shipping point, 
and complainant shipped a car of 13-pound lugs and invoiced the 
apricots to respondent at a lesser price per lug, complainant 
failed to perform the contract in accordance with its terms, 
and respondent was justified in rejecting the shipment 


Where in a contract of purchase and sale of 10 carloads of onions 
f.o.b., respondent buyer rejected one carload upon arrival be- 
cause the onions were abnormally deteriorated at destination, 
it is held that rejection was with reasonable cause and the 
complaint is dismissed 


Page 


967 


784 
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Peas 9 Page 
ISMISSAL—Continued 
Lawful Rejection of Shipment—Continued 
st Where it is found that Mexican tomatoes sold and delivered in an 
BE. f.0.b. sale to respondent were abnormally decayed for tomatoes 
s warranted to have been U. S. No. 1 at shipping point and still 
jo" in suitable shipping condition at diversion point, it is held that 
re the rejection of the tomatoes by respondent was with reasonable 
is cause, and made within a reasonable time, and therefore, the 
ld precestaia 16 GUMOOE. o.oo. c owt eone oeennesacasasaenoas 464 
ao, ie Where the evidence showed respondent notified complainant of his 
rejection within 24 hours after notice of arrival of the car, 
sh or within 24 hours after he had been authorized by complainant 
nd to inspect the shipment, and there was insufficient evidence to 
1. 961 determine whether the produce was merchantable or whether 
it was in suitable shipping condition, the complaint for repara- 
t $e, 16 MIRO: io ciicteicccwuenemesnndcewendaeesussan 
ms Where the record failed to establish that respondent’s refusal to 
lis- accept shipment of potatoes was without reasonable cause, 
ae the complaint for reparation is dismissed .......-._.---------- 435 
Where there was some misunderstanding as to the exact terms of 
to the contract, and it does not appear that the onions ‘shipped 
be- were those described in the contract, it is held that respondent’s 
the rejection of the producé was not without reasonable cause, and 
the a therefore, the complaint should be dismissed____---__-________ 
as Liability of Agent to Principal 
all Where complainant sold a quantity of oranges to certain French 
oe concerns acting through respondent, as agent, and payment of 
aad the price was not made, and complainant seeks to recover dam- 
of ages for losses sustained on resale of the oranges, it is held 
967 that respondent was not liable to complainant either as a 
ey purchaser or as agent for an undisclosed principal, and therefore, 
an- tlie: eatitnbainit fe Aimee bet 3 ce Se SS ede 
tter 
to Liability of Respondent Not That of Guarantor . 
juce Where complainant shipped a carload of potatoes, and thereafter 
ing, respondent, the broker-agent of the complainant, on behalf of 
om- several prospective purchasers, submitted an offer of $2.70 per 
184 100-pound delivered at Omaha, but complainant objected to the 
15H financial responsibility of the buyers, and wired respondent “we 
‘int. drafting you”, and respondent wired his refusal to “finance 
the ear’, it is held that complainant could not compel respondent 
to assume the liability of guarantor; that respondent did not 
ant : . 
aa act negligently, and therefore, the complaint is dismissed__-_- 
—— Order to Show Cause 
ions Order to show cause is dismissed and license granted to complain- 
be- ant because they had not been afforded an opportunity for a 
ion, hearing which requirement, under the act, is mandatory and 


jurisdictional 
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Petition for Reconsideration 
Complainant’s petition for reconsideration dismissed on the ground 


that all the matters of law and fact raised and relied upon by 
the petitioner were considered in previous order of dismissal -_- 
Petition for reconsideration of default order. requesting leave to 
file an answer, an oral hearing, and an investigation of com- 
plainant’s account sales, on the ground that an answer was not 
filed because respondent was under impression that settlement 
negotiations were being carried on by the War Food Adminis- 
trator, his attorney at the time for filing was out of town, 
and the account sales were inaccurate, dismissed, because: 
(1) facts show respondent could not have been misled by 
any claimed negotiations; (2) fact concerning absence of 
attorney was not raised within a reasonable time; and (3) 
investigation of the account sales found nothing to justify 
modification of the original order which is hereby reinstated, 
and’ the prior stey order: la vacate@.....<sscusciccccacncns-- 
Settlement Based on Acceptance of Allowance 
Since the complainant accepted the allowance as satisfactory set- 
tlement of the matter in dispute, and paid for the tomatoes, 
the complaint for reparation is dismissed__------------------ 
Settlement Between Parties 
Complaint for reparation dismissed*on notification by complain- 
ant that the claim against respondent had been settled in full_- 
In accordance with complainant’s application, this proceeding is 
dismissed because the matters in issue have been adjusted 
a ce eg ea a oe ti 
Notice having been received from complainant that its claim has 
been settled, and in view of complainant’s request that its com- 
plaint be withdrawn, the complainant is hereby dismissed_--- 
Notice having been received from complainant’s attorney that a 
compromise settlement has been agreed upon between the par- 
ties, and since complainant has authorized dismissal of the com- 
plaint as to both respondents, the complaint is hereby dis- 
NN ea ae a a aaa eel eases 
Notice having been received that the parties have settled the claims 
existing between them, the reparation complaint is dismissd 
with prejudice, each party to pay his own costs____---------- 
Since notice was received from complainant’s attorney that their 
claim had been settled, and it was requested that the proceed- 
ing be closed, the complaint is hereby dismissed___________- se 
Since stipulation was filed by the parties consenting to dismissal 
of complaint with prejudice, and the matter having been set- 
tled, the complaint hereby is dismissed____-._-__.____-_------ 
Since stipulation was filed by the parties stating that the matter 
had been settled and the complaint should be dismissed on 
the merits, the complaint is dismissed -_-_._._____.______- i 
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und Since the attorney for complainant advised by letter that the mat- 
| by a ters at issue involved in this proceeding have been settled, ac- 
al. 776 cordingly, this proceeding is dismissed ~__.-----------_____-___ 226 
> to Since the parties have amicably settled the claim involving repa- 
‘om- ration, this proceeding is dismissed............~.2......cecucus- 362 
not Since the parties have satisfactorily settled the claim involving 
ient reparation, the proceeding is dismissed ~_------------------~- 584 
nis- Since the parties in this proceeding have satisfactorily settled 
wn, the claim involving reparation, the complaint is dismissed__938, 939 
Ise: Since the parties to this proceeding have satisfactorily settled the 
by claim involving reparation, and complainant requested with- 
of drawal of the complaint, the proceeding is dismissed__-_--_~~_- 119 
(3) Since the parties to this proceeding have satisfactorily settled the 
tify claim involving reparation, the procéeding is dismissed _-___---- 188 
ted, Since the respective attorneys announced at the hearing that a 
--- 349 settlement has been agreed upon between the parties, the com- 
piaint for. reparation is diamiiated ~...-5.+.c.sscnn5e45-5u—5 706 
set- Where complainant asked for damages against respondent for fail- 
oes, ure to deliver onions and at the hearing the parties stipulated 
ua oe for the dismissal of the complaint with prejudice, each party 
to pay his own cost, the complaint is accordingly dismissed_. 514 
ain Where it appears that the parties have settled the claim for rep- 
ll. 942 aration, the complaints and counterclaims in the consolidated 
» is process ings or6- Gistiged «6c cccoscs nascent en ctenae 486 
ted ’ Where the file shows that the parties agreed to a settlement of the 
104, 108 complaint for reparation which agreement has been fully per- 
formed, in view of such settlement the proceeding is dismissed__ 605 
has Stipulation Between Parties 
— coe Complaint dismissed where parties stipulated that matter had been 
oo ae . OMNICH DIY: SECON <2 hea SASndIe SSS ae eee Lees 
ta Complaint dismissed with prejudice in accordance with terms of 
par- stipulation between the parties involved in this proceeding_-__ 958 
_ t Complaint for reparation dismissed where parties stipulated that 
die matter had been amicably settled -_..-----------------_---.- 1001 
--- 66 In accordance with stipulation of the parties, the complaint and 
ims ; counterclaim are dismissed with prejudice ____________________ 764 
issd | Want of Jurisdiction 
606 Where respondent agreed with complainants to ship at least 10 car- 
\eir loads of grapes from California to Dallas, Texas, for storage, 
sed- and respondent, in accordance with the contract, arranged for 
é 953 storage space and for funds to pay freight charges and was 
eid otherwise ready, willing, and able to perform the services agreed 
aii to be performed, but respondent diverted the carloads destined 
___ 116 to Dallas for sale on other markets and failed and refused to 
a me any grapes to Dallas for storage, it is held that respond- 
a ent’s breach of contract did not constitute a violation of section 


2 of the act. The complaint is dismissed for want of juris- 
CON Cian tg ss Pathe Be , e cek  en  n e 934 











1090 CUMULATIVE INDEX-DIGEST OF AGRICULTURE DECISIONS 


VOLUME 4—1945 


DIVERSION 
RRENNO OW citi are ae oo ae aie wpe anna 
PACH Sh OREO Y IT nhc ne muons ancuceacwnsadenemanueaase 
Proper exercise of judgment by party to joint account agreement 
inabevecine -Commmenery, OP G010 . nn cence ceemeceonacs 


DIVISIBLE CONTRACT 
Effect of breach of ---------- a a lag nda de sc ce eee 
EQUITABLE ASSIGNMENT 
CNS AE ACO aes cns ced oes bncdnans seas ewbnn sede nonnitnaaaam 
Intention to Part with Title and Dominion over Goods 
Although complainant is not the seller, it may recover the purchase 
price where the seller refused to refund advance payment re- 
ceived and notified complainant to take its own steps to collect 
from the buyer, since acts or words showing an intention to part 
with the title and dominion are sufficient to constitute an as- 
signinent.in.oeguity of a chose in action..................-<..- 


ERRONEOUS ROUTING OF CAR 
Lawful rejection of commodity because of__----.-------------------- 
EVIDENCE 
Admissibility of parol evidence in aid of interpretation of contract 
UN Le a a a ae Se a a at as 
Admissibility of unsigned depositions under revised rules of practice 
Nea a So ee ad ae a ae ae 
RIE ORR 8 8 he oe a edu eee eee een 
Allegation of false and misleading statements not proved_------~---- 
Allezed custom not aupported by .-=.-..=.2 22-226. 2ee2s55-- eee ute 
Best Evidence 
Positive corroborated evidence will prevail over vague and indef- 
MATEO OER? OVIGONOS oie onc Coen dou aban sence eeesteeuees 
Brokerage Provision 
The existing contract to purchase potatoes was not null and void 
under the Robinson-Patman Act because the original contract 
which gave brokerage to respondent-buyer was later modified 
as to price and the offensive brokerage provision was omitted-_- 
Burden of Proof as to Claim of New Agreement 
A party claiming a new agreement superseding the original con- 
tract of sale has the burden of proving such new agreement-- 
Burden of Proof as to Conditional Acceptance 
The burden of proof lies upon respondent to prove its allegation 
that it conditionally accepted the produce purchased by it------ 


Burden of proof as to defense of sale by sample___------------------- 
Burden of Proof as to Proper Resale 
Burden of establishing that complainant’s resale, after rejection by 
respondent, was properly made is on the complainant-------- 
Burden of Proof as to Release or New Agreement 
A party claiming a release or new agreement has the burden of 
proof thereof, which burden respondent failed to sustain_--- 
Burden of proof as to sale made on “track sale” basis_._-_.-.------- 
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Page Burden of Proof as to Terms of Contract 
- Where respondent alleged that the oral contract of sale contained 
oe a provision not stated in the broker’s standard confirmation of 
a sale, and the allegation is denied by the complainant, the burden 
-_ is upon respondent to prove that all of the provisions were not 
~~ stated in the confirmation, and since respondent failed to sus- 
tain this burden, it is assumed that the confirmation of sale cor- 
--- 419 rectly stated the terms of the contract between the parties_-_---- 1006 
Burden of Proof to Establish Modification of Contract 
--- 211 Where respondent has failed to sustain the burden of proof which 
rests upon him to show that the original contract was modified 
we by a subsequent agreement for respondent to dispose of the pro- 
re duce for the account of the complainant, and the weight of the 
ect evidence establishes complainant’s version of the contract, it is 
art held that respondent’s failure and refusal to make full payment 
AB: promptly for the lettuce constitutes a violation of the act------ 771 
~ Claim of warranty not susisiied .... 2... 60652065 sc ns eesssune “319 
Facts failing to show— 
-- 492 GmINIOUEG OF GSOUCW . 5 soon es edad dee 333 
Gknrens or TOE. WEETRRED «1002 w scsi ce csccane ee akan 429 
ct produce failed to grade U. S. No. 1 on arrival at destination____ ~ 676 
-- 82 release of respondent from Hability ............~..5..-.2.4.ce25- 423 
- WAETONED OF CONRINOQICS : cocina epee in ns arn nd eee eee 867 
-- 219 Facts showing— 
-- 4 commodity was in salable condition at destination-__----------- 794 
-- 125 commodity was not in suitable shipping cendition____________---- 513 
- 198 complainant did not guarantee commodity was No. 1 and market- 
URN ONC os so ct oe ee oe eee 340 
f- CRORE GR CRONIES 5 cise saa iccan santana adewedes 352, 1008 
- 224 lack of suitable shipping nents Spc kao Bde Romig ds ca aaa 672 
modification of contract consignment ..........~.~.....6sncdsnne 614 
d neither consent nor consideration to support contract of guaranty- 3 
t oral agreement called for sales to be made at prices f.o.b. Belle 
a Re RIO... Secudioduatleetiisiicieicaaiiniedanlaiaaiaan 205 
- 878 respondent did not act either as purchaser or agent for undisclosed 
WOUND oo ote noo asaecekliwnteaene ang enema ae 130 
F Feapondent suaratioed: Sale: Price << .cicsnceccnnpccceceunnneneeee 61 
572 a Failure to deliver in accordance with contract not established___--__-- 903 
Pailure to estabHeh counterclaim ............25-....2..-5s2c4uscuuke 867 
| 45 arate tc ORO SANE 5 a os ec cnanccnsesswasedaee 896 
429 Failure to establish undue delay on part of buyer_-------------------- 434 
Paitite td: DEGUG CLAN gon a oe he oe eee 960 
Failure to prove claim for services rendered__-_..-----_----------- 206 
794 


56 F Failure to show buyer acted as seller’s agent__----__-__------------- 
Failure to Show Complaint was Made Within Reasonable Time 

Where the evidence introduced by complainant indicates that pur- 

487 chaser did not complain of the quality of the shipment until 

358 6 days after its arrival, and the purchaser alleged that it made 
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Failure to Show Complaint was Made Within Reasonable Time—Continued 
complaint 2 days after arrival, but the undisputed evidence 
shows that the inspection was made 6 days after the arrival, 
held, the complaint was not made within a reasonable time__-_- 
Failure to show modification of contract 
Failure to show warranty of lemons according to brand 
Federal-State inspection controlling condition inspection 
In absence of written evidence terms of contract determined from pre- 
vious course of dealings 
Inspection of commodity 
Insufficiency of, as to Value of Commodity on Arrival 
Where seven days elapsed between arrival of fresh prunes, and 
their resale, during which time decay progressed, the price re- 
ceived at the sale is insufficient evidence of the value of the 
fruit on arrival 
Insufficiency of, concerning issue of merchantability of produce or 
whether it was in suitable shipping condition 
Insufficiency of, to establish respondent as seller 
Insufficient proof of agency 
Insufficient proof of loss 
Lack of proof of— 
negligence of agent 
warranty 
Lawful rejection Z 
Market News reports of sales on a particular market are admissible 
as evidence of market value 
Objection to admission of deposition in evidence on ground that ques- 
tions and answers were leading properly overruled 
Prima Facie Case 
Since the deposition testimony of complainant’s witness was suffi- 
cient to establish a prima facie case that the sale was on an 
“inspected track Chicago final” basis, and respondent did not 
sustain the burden of proving its contention that the sale was on 
a “Track sale” basis, the deposition testimony is entitled to 
greater weight than the statement and letter of respondent’s 


Prima Facie Evidence 
Circumstances of Resale 
The amount of evidence necessary to make out a prima facie 

showing that a resale was properly made by complainant 
after rejection by respondent depends to a large extent 
upon the circumstances of the resale and whether on their 
face they are likely to raise a doubt in the mind of the one 
who is making the determination 

Proof of Market Value 


Where, after respondent rejected shipment, complainant resold the 
produce and based his damages on the amount received, and 
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Proof of Market Value—Continued 
the evidence discloses that the resale was proper, complainant 
need not show by other evidence the market value of the com- 
ED ss cricn cin cisagtaiacness x= eS gical on sche cacti oi Rigi OSS 
Proof of market value unnecessary, where resale was proper__-_----- 
Hejettion- within seasonehie Wwe: 2. ek 8 ote ch eccetiendconn 
Sufficiency of deposition testimony to establish prima facie case-- 
Violations of Robinson-Patman Act not shown-_---------------------- 
¥..O. B. 
Meaning of term 
Term defined 
F.0.B, ACCEPTANCE FINAL 
Meaning of Term 
F.o.b. acceptance final is understood by the trade, and the regula- 
tions under the act so provide, that the buyer has no right 
of rejection and no recourse for any change in quality or con- 
dition during transit, but upon acceptance of the commodity may 
recover for losses shown to have been sustained through the 
breach by the seller of other specifications agreed upon-_----- 
F.0.B. INSPECTION AND ACCEPTANCE ARRIVAL 
Term defined 
F. O. B. SALE 
ALLOW INSPECTION 
In an f.0.b. sale, the condition “allow inspection” on the freight bill 
merely shows that the respondent has the right before payment 
of the draft to inspect the produce to determine whether it 
complied with the specifications of the sale when sold and 
shipped 
Weight of Evidence as to Unrestricted Inspection 
Where the sale was f.o.b. and the destination inspection was re- 
stricted, greater weight should be given to the unrestricted 
inspection certificate issued at the point of shipment-_-------- 
F. O. B. SuHrpprinc Pornt 
Assumption of risk of damage in transit by sale on basis of__------ 
F. O. B. Witnout RECOURSE SALE 
Contractual Obligations Not Affected by 
Even if a sale is made f.o.b. without recourse, a duty rests upon 
the seller to faithfully perform the conditions required of him 
by the contract 
FAILURE TO DELIVER 
Justification of 


Reasonable Cause 
Seller’s failure to deliver U. S. 1 cauliflower, as warranted, was 


not without reasonable cause under the act, where seller relied 
on official shipping point inspection certificate grading the 
cauliflower as U. S. 1, even though later appeal inspection 
reversed the shipping point inspection__--__-__---------------- 

FEDERAL INSPECTION CERTIFICATES 
Sale provisions that Federal inspection certificates be furnished “car 
as shipped,” construed 
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FREIGHT RATES 
DATE ER RIOMERE os oon ot wee eelaseneneN anal McasEnwee 214 
HEARING 
firvect of failure to prosecute claim =.=... =. ..2.2.--s-22-ssccncenc-==< 64 
Opportunity for, as raising jurisdictional question under act-_------ 127 
Opportunity for, mandatory and jurisdictional under act-------------- 136 
IMPLIED WARRANTY 
Preach of, of suitabe shipping condition —...........s.. 221.2. 783 
Examination by buyer of goods precludes establishment of, as to de- 
fects examination ought to have revealed __---------------------- 3 
Sounaness (of produce Alter Gelvery ... << 5.6. wenn ons ns ccssnccce 676 
INSPECTION 
Effect of buyer’s opportanity to inspect. ........-=.~-=2.24.4...-..-- 607 
Effect:of, by purchaser of commodity... ... i... ...-+.-5-.-....<.< 700 
Implied Warranty as to Defects 
Where peaches were inspected by the buyer at destination before 
purchase there is no implied warranty as regards defects which 
such inspection ought.to have revealed ---------------------- 752 
Mere right of, as not implying right of rejection ------------------ 42 
INSPECTION CERTIFICATE 
WROTE OL Ov One SOR AS co a ee ee ee ee ee a ee 52 
INSPECTION OF COMMODITY 
Evidence 
Where the elapsed time between the arrival of a car of watermelons 
and its unloading was not unreasonably long, 2 or 3 days after 
the arrival of the cars, an inspection at completion of unloading 
is evidence of the condition of the melons on arrival and con- 
trols in the absence of evidence to the contrary, but where at least 
6 days elapsed between the arrival and the unloading of the 
commodity and there was evidence that the condition on arrival 
was substantially different than the condition on completion of 
unloading, an inspection certificate showing condition at the 
time of unloading is held not to be controlling__------------ 231 
INTERSTATE COMMERCE 
Sales of beans to local cannery held constituting transactions in------ 205 


Transaction Constituting 

A transaction relating to a shipment originating in one state with 
the expectation of the parties that the shipment would end its 
transit in another state, constitutes a transaction in interstate 
PROMO On hi akg ee a te 752 

Where respondent purchased potatoes in one state for processing 
of the commodity within the state but with the expectation 
that the product would be shipped outside the state, such sale 
constitutes a transaction in interstate commerce____-_------ 802 


JorntT ACCOUNT AGREEMENT 
Partnership 
Where the parties in a joint account agreement contemplated that 
each will perform a service and share in the profits and losses 
equally, such relationship is regarded as a partnership_----- 329 
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JornT ACCOUNT VENTURE 
Batis of partierstip relation: ...........3-....ssccse ses seeker 591 
JoinT ADVENTURER 
CN AOE 5 ck ce a eo By a A ea 591 
JURISDICTION 
Dismissal of complaint because of want of.............--.-__.--_-- 936 


JURISDICTION OF SECRETARY 
Award of reparation for non-payment of a loan or freight to carrier 
ae net: within: fariadiction df A¢t. 2c. oo nc cnsc coscdencaenescees 333 
Posting of Bond by Foreign Claimants 
Where respondent questioned the jurisdiction of the Secretary of 
Agriculture on the ground that the act requires foreign claim- 
ants to post a bond, but the Secretary may waive the bond 
requirement in respect to complainants who are residents of 
countries which allow the filing. of complaints by citizens 
of this country without a bond, and such practice of reciprocity 
exists between the United States and Canada, it is held that 


the Secretary has jurisdiction in this matter____._._----_-------- 236 
Unlicensed dealer, as defined under act, subject to__---------------- 340 
| JURISDICTIONAL QUESTION 
Opportunity for hearing ae: raisitie i... - ~~ <.266565ncsscccawasossaess 127 
| LACK OF SUITABLE SHIPPING CONDITION 
Proof of failure to deliver commodity in accordance with contract. 56 
Sulicioncy of evidence ShOwite ......~ 6. cccceeda wn newanenun 672 
LICENSES 
Denial of Application for 
Where applicant applied for a license in the name of Interstate 
Shippers to enable her husband to operate as a licensee, who, 
while acting as an officer of another licensee was found to have 
violated the act by giving bad checks and failing to pay for 
vegetables, it is held that the application of Interstate Shippers 
was not bona fide and, therefore, the application should be denied, 
but the denial should not prejudice any future application by 
applicant as it did not appear that there was an attempt to 
conceal any facts in connection with the application_-_------- 951 
Where applicant for a license to engage as dealer in perishable 
commodities was a corporation, and one of its members had 
theretofore, on several occasions, failed to account for the pur- 
chase of fresh fruits and vegetables, such failures constituting 
repeated and flagrant violations of the act, it is held that the 
application of the corporation of which the applicant is presi- 
Gant wheats ie: Gee 5 oi oS oe ee cana eemes 438 
Effect of withdrawal of application for ................~.-<.+.-<..- 470 


yranting of 
Where applicant for a license under the act, at the hearing on an 
order to show cause why its application should not be denied, 
moved for a dismissal of the proceeding on the ground that ap- 
plicant had not been afforded an opportunity for a hearing 
within sixty days from the date of the application for license, it 
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LicENsEs—Continued 

Granting of—Continued 
is held that compliance with the hearing provisions of the act 
is mandatory and jurisdictional, the applicant is entitled to 
receive a license, and the order to show cause is dismissed_-_ 

Suspension of, Held in Abeyance ‘ 

Where respondent as broker admitted making false and misleading 
statements relating to handling of a carload of tomatoes, his 
license under the act is suspended, such suspension to be held 
in abeyance subject to the conditions contained in this order_- 

LOADING OF COMMODITY 
Reasonableness of time between arrival and 
MODIFICATION OF CONTRACT 
Burden of proof to establish 
NEGLIGENCE 
Failure to obtain confirmation of contract, when not constituting-- 
Liability of commission merchant to principal for neglect of duty in 
failing to recondition and sell commodity 
“NOGALES INSPECTION AND ACCEPTANCE FINAL” 
Purchase of commodity on, precludes rejection 
NOMINAL DAMAGES 
Insufficient proof of loss 
NOTICE OF BREACH OF WARRANTY 
Timeliness of 
NOTICE OF REJECTION 
Reasonable time for 
OFFICE OF PRICE ADMINISTRATION 
Award of reparation for brokerage fee as not violative of maximum 
price regulations of -_-_--------- ea a sd 195 
OFFSET 
Damages for amount due ....-2.~-2..6-2-ncsce es Se a 706 
ORAL AGREEMENT 
Effect of failure to object to terms set out by wire 
ORDER TO SHOW CAUSE 
Dismissal of, for failure to afford opportunity for hearing 
PARTNERSHIP 
Joint Account Venture as Constituting 

The basis of a partnership relation is community of interest, and 
a joint account venture is in the nature of a partnership, to 
which the rules of partnership ordinarily apply, and one party 
to the transaction may bind the other by any action within 
the scope of the agreement 

PASSING OF TITLE 
Compliance with time of shipment provisions in contract of purchase 
and sale as condition precedent to 
PAYMENT 
Application of cashed check as credit on indebtedness not constitut- 


Meaning of words, “usual terms” of 
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Time of shipment 
PosTING OF BoNnD 
Jurisdiction of Secretary to waive bond by foreign claimants 
PRACTICE AND PLEADING 
Abandonment of Defenses Pleaded 
Where respondent alleged in its answer that complainant’s obliga- 
tion to A company, as guarantor, was the payment of a final 
judgment and denied the right of complainant to maintain the 
present action, and such defenses have not been referred to in 
respondent’s brief except that respondent admitted complain- 
ant’s guaranty of payment, such alleged defenses are, therefore, 
deemed to have been abandoned 
PRINCIPAL AND AGENT 
Act of agent as act of principal 
Acts of selling agent granting refunds to buyers held in excess of 
authority 
Agent’s Lack of Authority to Release Respondent from Liability 
On the basis of the evidence in this proceeding, it is held that 
respondent failed to show that the alleged release by com- 
plainant’s broker of respondent from liability to complainant 
for rejection of the commodity was known to complainant or 
that the broker had apparent or implied authority to make such 
agreement 


Apparent Scope of Agent’s Authority 
Where respondent contended that his agent had no authority to 

purchase produce without approval, it is held that the evidence 
that the agent was respondent’s manager and was permitted to 
use respondent’s name in corresponding, and that the former 
manager had authority to buy and sell produce for respondent 
was sufficient to show that the agent was acting within the ap- 
parent scope of his authority upon which complainant reason- 
ably relied 

Authority of selling agent to make allowances in emergency 


Broker’s Authority to Warrant Quality of Commodity 
A purchaser is justified in relying on the apparent authority of a 
broker authorized to sell melons to warrant their quality, par- 
ticularly where a memorandum of sale issued by the broker 
to both parties restates such warranty and it is not objected 
to by the seller 
Buying agent within scope of his authority 
Duty of broker to report facts to principal 
Implied Agency 
Agency may be implied from prior conduct or course of dealings 
of a similar nature between the parties, or from a previous 
agency, as where one has, in the past, employed the alleged 
agent to act as an agent in dealings or transactions similar 
to the one in question 
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PRINCIPAL AND AGENT—Continued 
Lack of evidence of negligence of agent 
Liability of agent in failing to follow instructions of principal 
Liability of agent to principal 
Liability of commission merchant to principal for neglect of duty in 
failing to recondition and sell commodity 
PROM OR OF RON BOGUS a. eo oe hh ee aans oun acuwee 
Ratification of Agent’s Unauthorized aceon of Goods 
If agent purchases goods without authority, but the principal 
accepts the goods, sells them, or otherwise uses or disposes 
of them on his own account, principal will be held to have 
ratified the purchase 
Subrogation of agent’s claim to rights of principal 
PROPER RESALE 
Market value need not be proven 
PROTECTION AGAINST Loss 
Award of reparation for failure to pay 118 
RATIFICATION 
Acts of agent ratified by principal 496 
Failure to promptly object to delay in shipment as constituting rati- 
fication of change of date of shipment 219 
RATIFICATION OF CONTRACT 
Evidence Showing 
Where the evidence established that respondent witnessed the con- 
tract entered by third parties in respondent’s name for the pur- 
chase of peaches from complainant and accepted and paid for 
them, but denounced the contract after the complaint was 
filed, it is held that respondent either entered into the contract 
or has by conduct accepted and ratified the acts of the third 
parties 
RECONSIDERATION 
Dismissal of Petition for 
Complainant’s petition for reconsideration of prior order dismissed 
without prior service of the petition because petitioner had 
stated that the controlling question was whether complainant 
bought the commodity from respondent, or respondent pur- 
chased for complainant, and the prior decision disposed of 
that issue 345, 776, 892 
Petition for reconsideration dismissed for failure to file within 10 
days after service of the original order as provided by the 
rules of practice 937, 939 
Petition for rehearing, reargument, and reconsideration dismissed 
as all the matters of law and fact relied upon by the petitioner 
have been considered upon dismissal of the original order 
which shall become effective 30 days after the date hereof__- 
Petition of one of the three respondents for reconsideration of 
order dismissed because (1) no convincing reason was shown 
by petitioner for disturbing prior decision on question of 
claimed warranty and breach thereof; (2) the disputed question 
of agency was sufficiently established; and (3) the finding of fact 
challenged by petitioner was supported by evidence-------- 932 
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130 RECON SIDERATION—Continued 
Dismissal of Petition for—Continued 
602 Respondent’s petition for reconsideration denied by decision after 
496 reconsideration on the ground that the record supports the orig- 
inal order which is hereby reinstated, and the prior stay 
order is vacated 
Respondent’s petition for reconsideration or rehearing dismissed 
on the ground that all questions of law and fact relied by the 
petitioner were considered upon issuing of the original order 
which is hereby reinstated, and the prior stay order is vacated_- 
Upon the present record, it is concluded that the respondent failed 
to produce the proof of payments for each of the six sales in 
question, and therefore, respondents petition for reconsidera- 
tion is denied 
Original Order Affirmed 
Original order awarding complainant nominal damages for re- 
spondent’s rejection of a carload of grapes, because of the lack 
of evidence to show that the resale by complainant was prop- 
erly made, held, on reconsideration, to have been supported by 
the law and the evidence of record, and the prior order is 
therefore affirmed 
Petition for, Granted 
In view of the pertinency of respondent’s arguments concerning the 
question as to whether the produce deteriorated abnormally 
while in transit and the items allowable as damages, respond- 
ent’s petition for reconsideration of the previous order is 
granted 
Prior order stayed pending decision on petition for__._.--____--__--__38, 39 
RECOUPMENT 
Damages by way of 
REHEARING 
Dismissal of Petition for 
Respondent’s petition for rehearing, reargument, and reconsidera- 
tion of prior default order, dismissed, since the points raised 
6, 892 in the petition are without merit 413 
REJECTION 
Failure to give shipping instructions 884 
Justification of, by reason of late arrival of commodity 614 
899 
348 


Reasonable cause for, established 
Refusal to accept commodity as constituting 
Statement to seller that produce will not be received in accordance 
with contract constitutes 
Unauthorized shipment lawfully rejected 
REJECTION WITH REASONABLE CAUSE 
Erroneous Routing of Car 
Where agreement provided for routing of melons via Union Pacific 
to Salt Lake City for diversion to Boise, Idaho, and seller’s 
agent actually routed them by another railroad making such 
diversion impracticable, the melons were lawfully rejected on 
arrival at Salt Lake City 


891 
481 
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REPARATION 


Agent’s Liability in Failing to Follow Instructions of Principal 
Where respondent-agent sold a carload of peaches for complainant- 
seller but failed to inform his principal, the seller, of the name 
of the purchaser, and also failed to follow the instructions of 
the seller to collect the full purchase price, part of which re- 
spondent collected and remitted to complainant, it is held that 
since a person acting in a representative capacity in order to 
avoid personal liability must disclose the identity of his prin- 
cipal, and such liability is also in accordance with usage and 
custom in the trade, reparation should be awarded complainant 
against respondent in the amount of the unpaid portion of the 


Breach of Contract 

Respondent sold and delivered a carload of oranges warranted to be 
85 percent U. S. No. 1 to complainant at New York City. Upon 
arrival and inspection they were found to average between 8-13 
percent decayed whereupon complainant, the purchaser, re- 
jected and notified respondent, endeavoring to obtain his con- 
sent to sale by auction. Respondent refused, but gave no instruc- 
tions for disposal otherwise, whereupon sale at auction at less 
than auction ceiling price was made by complainant who 
claimed as damages the difference between his purchase price 
and the auction ceiling price on date of sale. Held: (1) that re- 
spondent breached the contract by supplying oranges decayed be- 
yond tolerance; (2) that sale at auction under the circum- 
stances was reasonable and prudent to minimize damages; and 
(3) that complainant’s measure of damages was the difference 
between the purchase price and the amount realized at the 
sale, in the absence of proof that the oranges would have sold at 
auction ceiling had they been as warranted 


Breach of Implied Warranty of Suitable Shipping Condition 
Where lettuce was sold in transit as U. S. No. 1, f.o.b. shipping point, 
and it arrived at destination without any unusual delays in 
transit with a high degree of decay so that it did not grade 
U. S. No. 1 on arrival, it is held that the implied warranty of 
suitable shipping condition which is a part of such a contract 
was breached by the seller, and the buyer, who accepted and 
paid for the lettuce, without prejudice, is entitled to damages 
by way of reparation 780 
Breach of Warranty 
Where complainant alleged that it purchased a carload of grapes 
from respondents as equal to grade U. S. No. 1 and that re- 
spondents misrepresented the grade and quality of the grapes, 
and it appears that complainant later ordered two additional 
carloads, one of which was shipped but subsequently diverted by 
respondents, and the shipment of the other cars was cancelled, 
it is held: (1) complainant’s proof of loss in connection with one 
carload because of lack of suitable shipping condition was in- 
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Breach of Warranty—Continued 

sufficient; (2) since complainant had no contract with one of 
the respondents the complaint is dismissed as to that respondent, 
and since the latter was found to be a seller and not an agent 
of complainant its cross complaint is dismissed; and (3) nominal 
damages only are awarded complainant 

Where complainant claimed that respondent delivered to him three 
cars of watermelons, warranted by respondent’s agent as good 
cutting quality, and the inspection on arrival showed the melons 
to be immature, it is held that the express warranty of good 
cutting quality, which was a part of each contract of sale was 
breached as to each such car, and since in each case the melons 
were disposed of within a reasonable time and in a reasonably 
careful and prudent manner, complainant is entitled to an award 
of reparation for damages resulting from each such breach of 
warranty 

Where it was found that respondent did not make a positive state- 
ment as to the percentage of the onions that would grade U. S. 
No. 1 and such statement did not constitute a warranty, but 
respondent did warrant that the onions were bright, dry, and 
sound, and they were not of the quality warranted, it is held 
that complainant is entitled to an award of reparation, but in 
the absence of proof of loss reparation should be limited to 
nominal damages 

Where respondent warranted watermelons sold to complainant 
to be of a certain quality, and complainant accepted and paid for 
them, complainant is entitled to an award of reparation for a 
breach of such warranty, since respondent's failure to deliver 
the commodity in accordance with the terms of the contract 
was without reasonable cause 


Brokerage Fee 

Failure of purchaser of potatoes to pay buying broker a commis- 
sion in accordance with contract entitles the broker to an 
award of reparation for amount due him, such payment having 
been held by Office of Price Administration not to be a violative 
of its maximum price regulations 

Failure to Account 

Respondent’s failure to account to complainant for net deficit on 
a carload of potatoes handled by complainant on consignment 
entitles complainant to an award of reparation in amount of 
the deficit sustained ; 

Where complainant delivered carloads of bulk beans to respondent 
for sale as complainant’s agent and claimed that it was agreed 
that the sales were to be made locally, and that respondent has 
failed to account in full for sales made by it in that manner, 
but respondent contended that it was agreed that sales would 
be negotiated for complainant on the basis of sound arrival of 
the beans at interstate designations, and in its counterclaim 





1102. CUMULATIVE INDEX-DIGEST OF AGRICULTURE DECISIONS 


: VOLUME 4—1945 
PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Continued 
Page 
REPARATION—Continued 
Failure to Account—Continued 
seeks recovery of amounts paid to buyers as allowances or 
price reductions due to failure of the beans to arrive at destina- 
tion in good condition, it is held: (1) the oral agreement called 
for sales to be made at prices f.o.b. Belle Glade, Florida; (2) 
respondent’s compensation was 5 and 10 cents per 30-pound 
hamper depending on whether the sales price was $2 or more, 
or less than $2 per hamper; (3) the granting of refunds by 
respondent to buyers was in excess of respondent’s authority; 
(4) since the beans sold to local canners were processed for sale 
outside the State of Florida, such sales constituted transac- 
tions in interstate commerce; (5) reparation is awarded com- 
plainant on the basis of the sales f.o.b. Belle Glade, less com- 
missions earned by respondent; and (6) respondent’s counter- 
claim is dismissed 
Where complainant showed that one of the shipments of potatoes 
was to be made provided a truck could be secured and that he 
Was unable to secure the services of a truckman, and so in- 
formed the respondent, it is held that complainant’s failure to 
deliver the potatoes was justified, and therefore reparation 
should be awarded complainant for the unpaid part of the 
price of the shipment that was made 

Where complainant sold a carload of lettuce to respondent for 
which respondent failed to pay the full price, and at a later 
date respondent sold complainant a carload of lettuce which 
complainant abandoned requiring respondent to make resale 
thereof, it is held: (1) the failure of complainant to account 
to respondent in connection with the second transaction, less 
the amount that was admittedly owing complainant in connec- 
tion with the first car shipped, entitles respondent to an award 
of reparation in amount of the difference between the contract 

price and the net resale price of the carload of lettuce 703 
Where respondent did not answer a complaint charging a failure 
truly and correctly to account promptly in connection with the 
sale of grapefruit, and it is found that respondent ordered the 
grapefruit for another and guaranteed complainant that it would 
be sold for not less than a specific amount, and respondent re- 
ceived the grapefruit and remitted to complainant an amount 
less than the guaranteed sale price, reparation is awarded 

complainant for the amount of the deficiency 
Where respondent has failed truly and correctly to account prompt- 
ly for the proceeds of sale of grapes handled by him for the 
account of complainant, the latter is entitled to an award of 
reparation covering such proceeds less the damages sustained 
by respondent because of complainant’s breach of the exclusive 
Sales ORGRCY “COMNWI. ano o5 cn eons oh hee Sh iw sescmednn 
Failure to Account for Balance of Purchase Price 

Where respondent purchased beans from complainant and directed 
them to be shipped from Virginia to Boston, and respondent had 
an opportunity to inspect the beans at Painter, Virginia, it is 
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held that respondent’s failure to account entitles complainant 
to an award of reparation in the amount of the unpaid pur- 
chase price, but complainant is not entitled to a brokerage fee 
as this transaction was based on a contract of purchase and 
sale between the parties 
Failure to Deliver 

Failure of respondent to ship the quantity of strawberries to 
complainant in accordance with the terms of the contract en- 
tered into by the parties entitles complainant to an award of 
reparation for damages representing the difference between the 
cost of the strawberries purchased and the price at which re- 
spondent agreed to sell but failed to deliver them 

Where respondent guaranteed “every pineapple in this refrigerated 
car to be in perfect condition,” and extended this warranty to 
time of arrival at destination, and the pineapples arrived in an 
automobile car not equipped for icing and were condemned by 
the Health Department, complainant is entitled to an award of 
reparation, since respondent’s failure to deliver the commodity 
in accordance with the terms of the contract was in violation 
of the act, and respondent failed to answer the complaint 

Where respondent-seller agreed to ship 10 carloads of potatoes to 
complainant-buyer, shipment to be made at the latter’s option, 
and shipped one carload which appeared inferior to the grade 
specified, and the buyer returned it with the consent of the 
seller who rescinded the contract, it is held: (1) the buy- 
er’s failure to accept the one carload was not a material 
breach of the contract; (2) the contract was divisible and 
therefore the seller was required to ship the additional 9 car- 
loads, and (3) the buyer is entitled to an award of reparation 
for damages resulting from replacement by buyer of the 9 car- 
loads of potatoes at a cost in excess of what the buyer would 
have paid the seller at the contract price 

Where respondent shipped a carload of cantaloups from California, 
which was purchased by complainant on June 19, 1948, as Red 
Mule brand, known to the trade as respondent's highest grade 
and quality, while it was in transit at Kansas City, Missouri, and 
complainant forwarded the car to St. Louis, Missouri, where 
inspection was made on June 21, 1943, which disclosed that 
from 4 to 20 percent, averaging 6 percent of the cantaloups were 
affected by rot in advanced stages, as a result of which com- 
plainant resold the cantaloups in St. Louis at a loss, it is held 
that lack of suitable shipping condition applied to the sale in 
transit; that the cantaloups were not in accordance with the 
contract because sold as respondents’ top brand and quality; that 
such lack of suitable shipping condition is proof of respond- 
ent’s failure to deliver cantaloups in accordance with the con- 
tract, and therefore, reparation is awarded complainant for 
damages sustained by it on resale of the commodity 
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Where respondent sold apples to complainant, f.o.b., to be shipped 
at the latter’s request, “usual terms” of payment to apply, and 
respondent failed to ship when requested because complainant 
refused to pay the purchase price prior to shipment, it is held 
that under the contract complainant did not have to pay for the 
apples prior to a request for shipment, respondent’s failure to 
deliver on request was in violation of the act, and reparation 
should be awarded to complainant for the difference between 
the contract price and the market value at the shipping point 
on the day shipment was requested and refused 227 
Failure to Disclose Information 
Where seller withheld from buyer the fact that cauliflower was 
not freshly loaded at apparent shipping point but had actually 
been loaded at a distant point several days earlier, such failure 
to disclose important information constitutes a violation of 
the act, and reparation is awarded to the buyer 
Failure to Pay 
Where the Federal inspection certificate tends to show that the 
cabbage inspected was not in accordance with the contract 
specifications, but the record does not show that the inspection 
covered only the cabbage in question, it is held that since re- 
spondent failed to prove that it conditionally accepted the pro- 
duce, its refusal to pay the purchase price of the cabbage was 
unjustified, and therefore, reparation should be awarded com- 
DONG oasis ce mat namie aati daiabcelwmma ein ame aaa ce 
Failure to Pay Balance for Consignment Shipment 
Positive evidence of complainant as to amount respondent realized 
from sale of tomatoes furnished on consignment, based on figures 
entered on sales tickets by respondent at time of consignment, 
which figures were corroborated by two letters written by 
respondent approximately 30 days after the consignment, it is 
held, will prevail over vague and indefinite oral evidence of 
respondent given at hearing 16 months later in which he claimed 
his records were lost, but he did not owe complainant as much 
as contended, especially where respondent admitted he did not re- 
call quantity of tomatoes sold or amounts realized therefrom, or 
amount he admitted owing complainant, and, therefore, com- 
plainant is entitled to reparation for the balance of the sales 


Failure to Pay Balance of Loss 

Where complainant sold a carload of carrots to respondent who 
refused to accept the carrots when delivered but authorized 
complainant to resell them and agreed to protect against any 
loss, and part of the loss suffered by complainant on the subse- 
quent resale was paid, it is held that by reason of the subse- 
quent agreement respondent is liable for the loss sustained by 
the complainant and the latter is entitled to an award of 
reparation for the balance of the loss__-__------ i at 116 
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An accord and satisfaction is not established where purchaser 
mailed seller a check for less than amount due, and informed 
seller that the check represented the net amount realized from 
sale of the goods, but failed to notify seller that the check 
was tendered in full settlement and, if accepted, must be re- 
ceived in full satisfaction, even though seller cashed the check 
and applied proceeds as a credit on the indebtedness, and there- 
fore, complainant is entitled to an award of reparation for the 
balance of the purchase price 


Principal is liable for purchase price of cucumbers purchased by 
alleged broker, although he denies that he ordered same, where 
evidence of broker is that purchaser instructed him to make 
purchase, and corroborating evidence is that for several years 
prior thereto broker had been making purchases of a similar 
nature for principal from various shippers, including complain- 
ant, which shipments the principal had accepted and paid for 
without protest 


Where A sold carrots to B who resold them upon arrival to C, and 
the letter paid B only the net proceeds claiming the carrots to 
be of inferior quality, it is held in a proceeding brought by 
B against A and C in the alternative that (1) A’s motion to 
dismiss the complaint as to A, should be granted in the absence 
of evidence that the car was fraudulently loaded, and (2) the 
weight of the evidence supports B’s contention that the sale to C 
was on an “inspected track Chicago final” basis and not “Track 
sale,” and reparation should be awarded to B for the balance 
of the purchase price 


Where respondent, an unlicensed dealer but subject to the act, 
purchased from complainant a load of watermelons and ac- 
cepted them after he had made an examination of the melons, 
the complainant is awarded reparation for the balance of the 
purchase price 


Where, under a joint account agreement, complainant purchased 
from growers and shipped to respondent 5 carloads of Quercus 
brand “outstanding pears” who resold them and paid to com- 
plainant on an agreed probable cost basis for three cars and 
the actual net receipts on two, it is held: (1) the dispute be 
adjusted on the basis of the actual cost to complainant; (2) 
resnondent’s counterclaim based on an alleged loss due to pears 
in last two cars not being of “outstanding quality” be dismissed 
because Quercus brand pears were furnished; (3) complain- 
ant’s acceptance of the proceeds of the last two cars was not in 
full satisfaction of its claim; and (4) complainant is entitled 
to reparation for the balance of one-half of the loss remaining 


unpaid 
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Where complainant seeks to recover brokerage earned in connec- 
tion with the sale of several cars of potatoes for respondent’s 
account, and respondent states that complainant had no authority 
to sell the potatoes for its account, and the record and the evi- 
dence indicate that complainant had full authority to sell the 
potatoes for the account of the respondent, it is held that re- 
spondent’s failure to pay promptly the brokerage earned en- 
titles complainant to an award of reparation for the amount 
claimed , 
Failure to Pay Net Proceeds of Sale 
Since it is established by the record that because of the late ar- 
rival of the cantaloups it was agreed by the parties that the re- 
spondent who justifiably rejected them should handle the can- 
taloups on a consignment basis, the complainant is entitled only 
to the net proceeds of the sale, and the award of reparation 
shall not include interest since respondent promptly tendered 
payment of this amount to complainant 
Failure to Pay on Joint Account Agreement 
Vhere, under a joint account agreement, respondent consigned 
to complainant two cars of carrots to be sold for their joint ac- 
count, the parties to divide profits or loss equally, and the 
complainant sold one car orally to a buyer who later rejected it, 
causing complainant to divert the car to another market and sell 
the same at a loss, and respondent refused to pay one-half of 
the loss, it is held: (1) the carrots were shipped to complainant 
under an ordinary joint account agreement, without restriction 
or limitation as to the scope of the agreement; (2) complainant 
is entitled to reparation for one-half the loss resulting from the 
resale of the car; and (3) respondent’s counterclaim based upon 
the “f.o.b. acceptance final sale” to the buyer who rejected the 
commodity should be dismissed 
Failure to Pay Purchase Price 
In a proceeding for the balance of the purchase price of peaches 
instituted by complainant against respondents A and B, where 
the evidence showed the peaches were purchased by respondent 
A after inspection and acceptance at loading point, it is held 
that complainant is entitled to reparation for the unpaid pur- 
chase price, and the complaint against respondent B is dis- 
missed 
Respondent’s failure to pay for five carloads of potatoes which re- 
spondent accepted in accordance with the terms of the contract 
entitles complainant to an award of reparation for the full 
amount of the purchase price 


1006 


765 


Respondent’s failure to pay the purchase price of the lettuce in 
accordance with the terms of the contract of purchase and sale 
entitles complainant to an award of reparation for the full 
amount representing the contract price 
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ReEPARATION—Continued 
Failure to Pay Purchase Price—Continued 

Since respondent accept the three shipments of apples sold to him 
by complainant, and made no objections as to condition, grade, 
quality, or quantity, his failure to pay the agreed purchase 
prices entitles complainant to an award of reparation_____~ 470 

Where buyer inspected the tomatoes through its agent at the time 
of purchase, the defense that the tomatoes were not in suitable 
shipping condition is not available to the buyer, and therefore, 
reparation is awarded complainant in amount of the unpaid 
DUGHERG: DEIOO occ oa Seeger ee 805 

Where complainant, as agent, sold a carload of potatoes to re- 
spondent and guaranteed payment of the price to its principal, 
and respondent did not deny the allegations of the complaint, 
it is held that complainant having paid the purchase price to its 
principal, it is subrogated to the rights of the principal, and 
reparation is awarded complainant against respondent in amount 
Of the PUrChOse: BFC 6 oe ook ee eee ee li 

Where complainant seeks an award of reparation for respondent’s 
failure truly and correctly to account for potatoes shipped to 
respondent, and no answer to the complaint is filed by respond- 
ent, the allegations of the complaint must be accepted as true. 
Further, respondent's failure to pay the agreed purchase price 
of the potatoes was a violation of the act, and complaint should 
be SwWardee Tenaretlen oo. ote cemduaen caw 

Where complainant-seller sold a carload of potatoes to respondent- 
buyer at a delivered price, and the latter unloaded the potatoes 
at destination and placed them in storage after a prospective 
buyer had refused to take them, claiming that he made the 
resale as agent of the seller, such agency arising by virtue of 
prior custom between the parties, it is held: (1) the potatoes 
were in salable condition at destination; (2) seller’s storage 
of the commodity, without complaint being made within a 
reasonable time, constitutes an acceptance; and (3) reparation 
should be awarded the seller for the agreed purchase price----_-- 792 


Where complainant sold a carload of oranges to respondent at a 
price per crate f.o.b. California shipping point, and respondent 
alleged that the oranges were to be of medium size Pride of 
La Verne brand and a partial payment of the price, and filed 
a counterclaim based on the purchase of three other carloads 
from complainant containing an excess of large sizes, it is held: 
(1) no reference was made to size or brand in the sale of any 
of the carloads; (2) respondent did not make a partial pay- 
ment; (3) respondent failed to pay the purchase price; and (4) 
reparation should be awarded complainant for the purchase 
price less an amount overpaid by respondent on another ship- 
WAOOE 235 cece pes ne re ee eee 
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802 







Where complainant sold one shipment of beans and consigned an- 


697 other to respondent, who accepted both but failed to pay for the 





1108 CUMULATIVE INDEX-DIGEST OF AGRICULTURE DECISIONS 


VOLUME 4—1945 
PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Continued 
Page 
REPARATION—Continued 
Failure to Pay Purchase Price—Continued 
beans sold and failed to account and pay over the proceeds for 
those consigned, and there was no evidence of the amount of the 
net proceeds, it is held that reparation should be awarded com- 
plainant for the purchase price of the beans sold only, no basis 
for figuring damages being shown for the breach of the con- 
signment contract 


Where complainant sold respondent corporation, acting through 
respondent H. as its agent, 13 truckloads of beans for shipment 
from Florida to Mississippi, and the corporation accepted the 
beans but failed to pay the full invoice price claiming it bought 
the beans from H. as an independent dealer, and that the beans 
were under weight in that the hampers did not contain a net 
weight of 3314 pounds, it is held: (1) an agency may be estab- 
lished by the testimony of the agent; (2) the beans were not to 
be shipped in refrigerated cars as contended by respondent cor- 
poration; (3) usage and custom did not require complainant to 
furnish the net weight claimed by the buyer; (4) in the ab- 
sence of an agreed standard a standard of measurement of the 
place of purchase governs; and (5) reparation should be awarded 
complainant against the corporation in the amount of the pur- 
chase price and the complaint against H. should be dismissed __ 


Where evidence supports complainant’s position that the sale was 
of peppers then available at its place of business, and was 
made on the basis of an inspection by respondent’s agent, and 
no express warranties were made, it is held that no war- 
ranty can be implied as the agent had an opportunity to thor- 
oughly inspect the commodity and reparation should be awarded 
to complainant for the purchase price which respondent failed 


Where respondent directed complainant to ship a carload of cucum- 
bers and peppers to respondent and the latter inspected the load 
and wired complainant of the late arrival, and the bad condi- 
tion of the shipment, and that he was repacking and selling the 
produce for complainant’s account, and tendered the net pro- 
ceeds to complainant who refused to accept them, it is held: 
(1) if the contract called for shipment on June 22, respondent’s 
failure to promptly object constituted ratification of the change 
of the date of shipment; (2) the respondent’s claim of breach 
of warranty is not established as the evidence as to whether 
the shipment travelled under normal transportation is con- 
flicting; (3) respondent’s objection to unsigned deposition 
is not sustained under the revised rules of practice which do 
not require a deposition witness to sign the deposition; (4) 
respondent’s counterclaim for breach of warranty is dismissed; 
and (5) reparation is awarded complainant for amount of the 
purchase price 
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Where respondent failed to establish that complainant had war- 
‘or ranted the tomatoes involved in this case as grade U. S. No, 2 
he and that respondent was not able to replace the shipment so 
m- as to make delivery to a purchaser, it is held: (1) respondent 
sis failed to prove a warranty and the rule of caveat emptor applied 
n- as respondent purchased the commodity on the basis of his in- 
<= 43 spection; (2) complainant is entitled to an award of reparation 
rh for damages which resulted from respondent’s rejection of the 
nt commodity; and (3) respondent’s counterclaim is dismissed--_-_- 
1e Where respondent failed to pay complainant for 2 carloads of 
ht onions, and complainant failed to pay respondent half of the 
is loss resulting from their joint account handling of 4 carloads of 
at onions, it is held: (1) respondent did not improperly divert the 
b- 4 joint account carloads, and (2) the opposing claims of the 
0 parties should be adjusted on the basis of respondent’s ac- 






knowledged liability to complainant for the payment of the 
price of the 2 carloads, less half the net loss sustained in the 
handling of the 4 joint account carloads ~--.--------------_- 








Where respondent purchased and accepted a carload of grapes and 

failed to pay the purchase price therefor, reparation is awarded 
in favor of the complainant for the full amount of the con- 
tract price, with interest Wit) pele. ..... 22.5. .ccnccneccesecun 







Where respondent purchased pepper after having had an oppor- 
tunity to inspect them, which was followed by partial acceptance, 
and there was no evidence of either an express or implied war- 
ranty by complainant, it is held that since respondent had the 

burden of proving his alleged defense that the sale was made 

by sample which defense was not established, complainant is 
entitled to an award of reparation for damages sustained by it 
by reason of the resale of the commodity_------..___-----.---- 


mm we OS 







196 








Where the agent of the purchaser accepted a shipment of carrots 
after inspection or opportunity for inspection, the purchaser is 
liable for the purchase price, since the principal is bound by 

the act of the agent, although the commodity did not meet the 

specifications upon arrival at destination._._..__._.._._.________ 










Where the evidence disclosed that complainant contracted to sell a 
half carload of lettuce to respondent at a price f.o.b. shipping 
point, with no agreement as to brand or grade, and complainant 
confirmed the oral agreement by wire, it is held: (1) respond- 
ent’s failure to object to the terms set out in the complainant’s 
wire raised an assumpton that the terms of the contract were 
correctly stated; (2) the sale being on an f.o.b. shipping point 
basis, respondent assumed all risk of damage in transit not 
caused by the shipper; and (3) reparation should be awarded 
complainant for the purchase price ~-...--------.--____--_- 
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Lack of Suitable Shipping Condition 
Since it is established by the records of the Department that the 
deterioration of the tomatoes shown by the inspection cer- 
tificates issued at Baltimore was abnormal and the tomatoes 
were, therefore, not in suitable shipping condition when sold by 
complainant to one of the respondents, the latter was justified 
in rejecting the commodity, and since the record also shows 
that the tomatoes were not in suitable shipping condition when 
sold by the other respondent, the latter is, therefore, liable to 
the complainant for the loss sustained by it, and the complaint 
against the respondent who acted only as agent in negotiating 
these sales, is dismissed 
Where complainant purchased a rolling carload of lettuce f.o.b. 
which respondent warranted to be as good as any shipped that 
season, and after placement of the car complainant's customers 
purchasing lettuce complained of 50 percent decay and refused 
to receive more lettuce, and Federal inspection showed eight 
days after the lettuce was placed for unloading an average of 
80 percent decay of the unsold lettuce in cold storage, it is held 
that the evidence was sufficient to show that the lettuce was not 
in suitable shipping condition, and reparation is awarded com- 
plainant for the loss sustained by reason of respondent’s failure 
to deliver the produce in accordance with the terms of the con- 
668 
Neglect of Duty 
Where complainant, as agent for the owner, a dealer sold respond- 
ent two carloads of old Maine potatoes, one of which carloads 
respondent rejected but later agreed to recondition them if 
found necessary, and sell for complainant’s account, and re- 
spondent unloaded the potatoes but did not sell or recondition 
them for about 30 days and did not notify complainant of its 
failure to either recondition or sell them, but due in part to 
the arrival of new potatoes, respondent sold them at a deficit, 
it is held: (1) the facts established constitute prima facie proof 
of respondent’s negligence; (2) complainant is entitled to 
reparation in amount of damages as herein computed; and (3) 
respondent’s counterclaim for recovery of the deficit is dis- 
missed 
Negligence of Broker 
Where complainant purchased 10 carloads of fresh prunes from 
respondent-seller, through respondent-broker and the latter neg- 
lected to include in the confirmation sent to complainant a pro- 
vision contained in the seller’s confirmation stipulating that in 
the event of the seller’s inability to obtain the prunes from 
growers, with which the seller had contracts, the seller would 
be absolved from making delivery of all the carloads, and only 
4 carloads were furnished, it is held that the broker failed to 
discharge its duty, as agent, but since there was insufficient 
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proof of the loss allegedly sustained by complainant, the latter 
is entitled to nominal damages only, and the complaint against 
the seller is dismissed 
Unlawful Rejection of Shipment 
A contract providing for a rolling acceptance final does not in- 
clude an implied warranty of suitable shipping condition, and 
does not permit rejection by the buyer, but allows recourse for 
damages for the seller’s breach of specifications expressed in the 
contract. Reparation ordered against one of the respondents__ 
Buyer’s failure to order shipment of commodity within a reasonable 
time, no specific time being stated in the contract to buy, con- 
stitutes a rejection of the commodity without reasonable cause, 
and entitles seller to an award of reparation in amount of the 
the seller on resale 


sale price less the amount received by 
Gi Cie CORDIOGIIT hos 2h ee ee eee 
Complainant purchased a carload of peaches from C. Comella, Inc. 
at a price f.o.b. California shipping point, on a rolling ac- 
ceptance final basis and sold them, while the carload was in 
transit, to Ritter & Co. on substantially the same basis. Ritter 
and Co. sold to the rolling carload to a purchaser at Toledo 
who refused to accept on arrival and inspection of the load 
and discovering that the peaches were packed in open boxes, 
whereupon Ritter & Co. also rejected to complainant. Complain- 
ant then diverted the car to Detroit and sold the peaches for 
the best price obtainable. Held: (1) usage and custom estab- 
lished a warranty that boxes would be lidded; (2) such war- 
ranty is not inconsistent with the term “rolling acceptance 
final’; (3) since Ritter & Co. purchased the peaches on the 
basis of “rolling acceptance final” it had no right of rejection, 
and also the sale by Ritter & Co. constituted an acceptance; and 
(4) Ritter & Co. and C. Comella, Inc., are both liable to complain- 
ant in the amount of the difference between the price agreed 
to be paid for the peaches and the net proceeds derived from 
resale of the rejected shipment at Detroit; and, therefore, 
reparation is awarded complainant against respondents for the 
total damages claimed in the complaint-.......-...-_-___--_- 
Respondent’s rejection of 4 carloads of Canadian seed potatoes 
and its failure to pay the price of 1 carload entitles com- 
plainant to an award of reparation in the amount of the orig- 
inal sale price less the net proceeds realized on resale of the 


CRIRTIOGIEY onic span qouseceucsudwecsbaee st omaaee ane 
Where buyer of car of cantaloups claimed an agreement that he was 
not to bear loss due to delay in transit but the evidence showed 
that the sale was f.o.b. shipping point and was made on the 
seller's market, the supply was short, the demand good, and 
documents and other circumstances were inconsistent with the 
buyer's claim, it is held that the buyer’s rejection of the can- 
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taloups on the ground of decay, due to delay in transit, was 
unjustified, and complainant is awarded reparation in the 
amount of the purchase price of the commodity, including pre- 
cooling expense 

Where buyer offered to accept peaches on-condition, not provided 
for in the contract of purchase and sale, that an allowance be 
made by the seller, such action constitutes a rejection, justify- 
ing an immediate diversion and resale by the seller, and since 
the peaches were as warranted, the rejection was without rea- 
sonable cause, and seller is entitled to reparation for damages 
in amount of the contract price minus the net proceeds in the 
resale and minus the sum collected from the carrier for damage 
RR IG cca se cineca epi cet hans Cao ccna aia a ei ca te ene scien 

Where complainant, acting as broker for respondent, negotiated an 
oral contract, confirmed by the broker’s memorandum, for the 
sale by A company to respondent of 10 carloads of a certain 
type and grade of potatoes and 10 carloads of another type of 
potatoes, f.o.b. Maine shipping point, f.o.b. acceptance final with 
Federal inspection certificates to be furnished on each car as 
shipped, and complainant guaranteed that respondent would 
accept and pay the drafts, it is held: (1) since the time of 
shipment was the essence of the contract, title thereto did not 
pass to respondent as to the shipments made prior to the time 
stipulated in the contract, and therefore, respondent’s refusal to 
accept these shipments was not unlawful; (2) respondent’s re- 
jection of a replacement carload for one that had been lost in 
shipment was justified because replacement had not been au- 
thorized by respondent; (3) the inspection certificates based 
upon inspections made prior to day of shipment did not violate 
the specification that respondent would be furnished certificates 
of inspection ‘‘on each car as shipped”; (4) the inspections of 
4 carloads made prior to shipment were made within a reason- 
able time and respondent’s rejection thereof was without reason- 
able cause; (5) complainant was subrogated to the rights of the 
seller, and also had a cause of action of its own under section 
2(4) of the act based on respondent’s failure to perform a duty 
arising out of the sale that was negotiated by complainant; 
and (6) reparation should be awarded complainant for the loss 
sustained by it on the cars which were shipped at the time speci- 
fied in the contract 

Where complainant sold a carload of grapes to respondent at a 
price f.o.b. shipping point acceptance final, and the grapes 
graded U. S. No. 1 at shipping point and were of the kind and 
grade purchased, it is held: (1) the purchase at a price f.o.b. 
shipping point acceptance final did not permit of a rejection 
by respondent; (2) respondent’s rejection was without reason- 
able cause; and (3) complainant is entitled to an award of 
reparation for damages in amount of the difference between the 
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po sale prices and the net proceeds realized on resale of the re- 
pre- SOG BURNED a ednannsa ince doansine See osama ea 861 
ae Soe Where complainant sold and delivered strawberries f.0.b. acceptance 
ded final to respondent and the latter rejected them because the car 
be number and initial and date of shipment differed from the 
ify- broker’s memorandum, though respondent had not demanded 
nce such terms in the negotiations and was notified of the carrier’s 
ea- change in cars, it is held that the rejection was without reason- 
ges able cause, and reparation should be awarded complainant__-_-_ 
the Where complainant sold potatoes to respondent who failed to re- 
Ase ject them within 24 hours after notice that the shipment had 
— ae arrived, and therefore constituted an acceptance of the com- 
an modity, it is held that respondent’s rejection is without reason- 
she able cause and complainant is entitled to an award of reparation 
Lin for the purchase price ~___--------- =p gases Ni a ll ee ra 359 
e Where complainant sold potatoes to respondent who requested a 
ot reduction in price within 24 hours after notice of arrival but 
ld did not reject them until after that time and therefore con- 
of stituted an acceptance of the commodity, it is held that respond- 
ent’s subsequent rejection was without reasonable cause and 
ot , ; 
a complainant is entitled to an award of reparation for the 
i PUPCNONG THIRD nnn cick devecneenes ako ednnnateneneaeesns 346 
e- Where complainant sold to respondent a carolad of U. S. Com- 
in bination oranges on basis f.o.b., and the fruit conformed with 
u- the contract specifications at shipping point, but at destination 
d an inspection, restricted to the top layer, found 4 percent decay 
Le and another inspection of unloaded samples showed less than 1 
18 percent decay, it is held that greater weight should be given to 
yf the shipping point inspection, decay in citrus fruits is ordinarily 
* heavier in the upper layers, the oranges were in suitable ship- 
i- ping condition, respondent’s rejection was without reasonable 
e cause, and reparation should be awarded complainant in amount 
n of the difference between the contract price and the net amount 
y yealized Team the auction sale: <2. ase 
, Where respondent, acting through a broker, purchased a car of 
. grapes while it was on track at quoted price and warranted 
i ; by complainant as U. S. No. 1 grapes, and on its arrival at 
- 476 place of destination respondent complained of the condition of 
L the shipment and asked for a reduction of the price which 
| complainant granted, but because on the following day a Federal 


inspection disclosed that from 4 to %4 of the berries were de- 
cayed and nested, and failed to grade U. S. No. 1, the respondent 
rejected the shipment, it is held: (1) a new contract resulted 
from respondent’s request for and complainant’s granting of 
an allowance; (2) respondent’s subsequent rejection of the 
commodity was without reasonable cause; (3) complainant is 
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entitled to reparation in the amount of the reduced sale price, 
less brokerage and the net proceeds realized on resale by 
complainant 

Where respondent answered denying all the allegations of the 
complaint and requested an oral hearing but failed to appear at 
the hearing, and the complainant rested its case on the evidence 
appearing in the report of investigation which indicates a re- 
jection of a carload of onions without reasonable cause, held, 
complainant should be awarded reparation in the amount of the 
contract price less the sum realized on the resale of the ship- 
ment 

Where respondent, Mathew Mercurio, purchased a carload of let- 
tuce from complainant on track at Chicago, acting through re- 
spondent, Chicago Fruit & Vegetable Exchange, as agent, and 
Mercurio refused to accept the shipment on its arrival at 
Youngstown, Ohio, on the alleged ground that the produce was 
not of the kind, quality, and grade called for, and that it was 
not fit for human consumption, and complainant delivered an 
invoice to Mercurio’s agent, bearing the statement “payment 
guaranteed,” it is held: (1) where a buyer has examined 
goods, there is no implied warranty as to defects which such 
examination ought to have revealed; (2) there was neither 
consent nor consideration to support a guaranty of payment; 
(3) Mercurio’s rejection was without reasonable cause, and (4) 
reparation should be awarded complainant in the amount of the 


Where respondent placed an order with complainant for future de- 
livery of 15 carloads of grapes at an agreed price f.o.b. Cutler, 
California, and following shipment of two cars, one was ac- 
cepted and another was rejected, and subsequently the original 
contract was modified to call for delivery of eight cars in addi- 
tion to the two cars already shipped, and respondent accepted 
three and rejected five of the eight carloads, it is held: (1) com- 
plainant’s rejection of two carloads was without reasonable 
cause; (2) three carloads were not in suitable shipping condi- 
tion due to excessive shattered berries and respondent’s rejec- 
tion thereof was justified; and (3) reparation should be awarded 
complainant for losses sustained resulting from the rejection 
of the two carloads which conformed to contract 

Where respondent purchased grapes from complainant on basis 
f.o.b. acceptance final, and agreed to accept the shipment at a 
reduction offered by complainant because of alleged inferior 
quality, but respondent finally rejected the grapes 14 days after 
inspection, it is held that rejection was without reasonable cause 
and complainant is entitled to an award of reparation for the 
difference between the amount realized on the resale and the 
original contract price of the commodity...........22.---..... 
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me Where respondent refused to accept the peaches upon arrival at 
destination because of late arrival and it is disputed whether 
a new contract was entered into between respondent and com- 
plainant for a reduction in price, it is held that the evidence 


supports complainant’s contention that a new contract was 
made at a lower price after respondent had inspected the 
peaches; that respondent’s actions indicated an acceptance of 
the peaches; that its subsequent rejection was without reason- 
able cause; and reparation should be awarded complainant for 
the loss sustained. off Yeeale. 22.2 66 onc seccncsiccswewacauonen 


152 


REPARATION FOR— 
Breach of contract 
DROP GE WORVOREY: nos ee a etkddaewrncmcem eben = 125 
Brokerage fee 
Failure to account -_--- 
Failure to account for— 
net deficit 779 
Failure to deliver 434 
Failure to deliver in accordance with terms of contract 587 
Pailure to cive shipping inatructione ..§...<...--50522 6c cacccsnccad 884 
Failure to pay— 
balance of one-half of loss 329 
balance of purchase price 901 


234, 492, 779 
195 
706 


brokerage fee 

expenses on shipments 

joint account loss 

net proceeds of sale 

on joint account agreement 

37, 42, 135, 198, 211, 219, 321, 343, 429, 471, 678, 688, 
699, 703, 769, 771, 783, 794, 804, 810, 867, 941 


672 


purchase price 


Lack of suitable shipping condition 

Loss sustained 

Neglect of duty 

Negligence of broker 

Unlawful rejection of shipment 52, 107, 336, 348, 361, 423, 485, 496, 513, 
598, 676, 758, 763, 862, 872, 875, 891, 949 


REPARATION ORDER 
Reinstatement of 
RESALE 
Damages based on 


346 


676 


ROBINSON-PATMAN ACT 
Evidence not showing violation of —-- 884 
ROLLING ACCEPTANCE 
Meaning of Term 
“Rolling acceptance’ as a term of a contract means that the 
buyer may not reject for breach of warranty but is limited to 


damages from the seller __-- 
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Meaning of term 
Rejection by purchaser of commodity bought on, not permitted___- 
Term as meaning f.o.b. acceptance final 
Warranty as not contrary to purchase based on 
RULES OF PRACTICE 
Revision of, relating to unsigned depositions 
SALES 
Failure to establish contract of purchase and sale because of failure 
to meet requirement of statute of frauds 
SECTION 2 oF AcT 
Construction of 
SHIPPING INSTRUCTIONS 
Failing to give, as constituting rejection 
SOUNDNESS OF PRODUCE AFTER DELIVERY 
No Implied Warranty as to 
Where the evidence disclosed that potatoes were permitted to 
stand on the tracks at point of destination for 10 days after 
delivery, and a Federal inspection at that time showed they 
failed to grade U. S. No. 1 only on account of decay averaging 
5 percent, it is held that this is insufficient to justify a conclu- 
sion that the potatoes failed to grade U. S. No. 1 on arrival at 
destination 10 days previously as there is no implied warranty 
that perishable produce will remain sound for any definite period 
of time after delivery 
STANDARD OF MEASUREMENT 
Place of purchase applies as to 
STATUTE OF FRAUDS 
Failure to establish contract of purchase and sale because of failure 
to meet requirements of 
STAY ORDER 
Order Staying Proceeding 
Since respondent has been adjudicated a bankrupt and complain- 
ant’s claim is now pending before a Referee in Bankruptcy, this 
proceeding and respondent’s counterclaim is stayed pending 
further order 
Petition for Reconsideration 
Order of December 11, 1944, awarding reparation to complainant 
against one respondent and dismissing the complaint against 
the other respondent, stayed, pending decision on petition for 
reconsideration 
Order of December 15, 1944, awarding reparation to complainant, 
stayed, pending decision on respondent’s petition for recon- 
sideration 
Prior order stayed pending decision on respondent’s petition for 
reconsideration 
Vacation of 
SUBROGATION 
Agent’s claim subrogated to rights of principal ~..._-.------------- 
Rights of seller to complainant 


39 
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SUITABLE SHIPPING CONDITION 
Breach of implied warranty of 
Delay in Transit 
Where the testimony of witnesses for both parties showed that the 
parties would except the cantaloups to be overripe after a delay 
in transit of five days, as it occurred in this case, and that com- 
plainant bought the cantaloups for himself after inspection at 
shipping point, but respondent failed to obtain destination 
Government inspection, it is held that the preponderance of the 
evidence indicates that the very large amount of the decay in 
the fruit was due to the delay rather than to a lack of suitable 
shipping condition, and that the mere right of inspection does 
not imply any right of rejection____--- 2 sia enters 


F. 0. B. Sale 
The warranty of suitable shipping condition arises by implication 
from. the use. of the term f0i.. 2 ccc cdncteenesdcdcscacass 
Pacts showing commodity wat not it... .....2-2226655026 225s Uses a 
Inference of Lack of 
Where cauliflower arrived in poor condition without showing un- 
usual delay in transit it may be inferred that it was not in 
suitable shipping condition when sold five days earlier, and 
buyer is entitled to reparation for damages 
Lack of, as justifying rejection of shipment 
Meaning of term 
Warranty of, in f.o.b. sale, when can be invoked 
SUITABLE SHIPPING CONDITION RULE 
Applicability of, Under Contract to Destination Designated by Buyer 
Where the partially performed contract of sale to respondent of 
carloads of onions f.0.b. provided that respondent was to desig- 
nate the destinations, and by subsequent agreement complainant 
applied a rolling carload, but through mistake the shipment was 
not diverted to respondent, and the latter then requested di- 
version to a specific point, it is held that under the terms of the 
contract the place designated was the point to which the suitable 
shipping condition rule was applicable and not the place where 
respondent’s business was located 
Inapplicability of rule, in joint account agreement 
TIME OF SHIPMENT 
Payment 
TWENTY-FouR Hour RULE 
Effect of failure to reject within 24 hours after receipt of notice of 
IGE Gl TN i aa Detect enone cles cetenierma ane 348, 361 
U. S. No. 1 ar Sutpprne Point 
Warranty 
UNAUTHORIZED SHIPMENT 
Lawful rejection of 
USAGE AND Custom 
Lack of requirement to furnish net weight claimed by buyer__--_---- 
Liability of agent in failing to follow instructions of principal 
Warranty may be established by 


— = oe a. Selle 


. 14 
21, 346 


135 
481 
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“UsuAL TERMS” OF PAYMENT 
Meaning of words 
VIOLATION OF ACT 


Breach of warranty 598, 


Employing employee who had been general manager of a firm whose 
license had been revoked for violation of act-------------------- 


Failure to account } 206, 496, 


Failure to account for— 
net deficit 
Failure to deliver 


Failure to deliver produce in accordance with terms of contract__234, 587, 


Failure to pay— 
balance of loss 
balance of one-half of loss 


balance of purchase price_-_--- som seers souks 224, 340, 352, 358, 502, 610, 


77 


964 
706 


672 


901 


brokerage fee 195, 1008 


expenses on shipments 

SOME QR COMNIEUIOON oo on oo oe en cewronccannoeecuutbaencaneemes 
net proceeds of sale 

on joint account agreement 


242 
321 
614 
591 


MUPCRAES WHILE. oc coos ofan es 198, 211, 219, 321, 343, 429, 471, 678, 688, 


699, 703, 769, 794, 804, 810, 867, 


Failure to promptly render and account sales and pay over net pro- 
ceeds of concerning shipment 
Making false and misleading statements 
Neglect of duty 
Negligence of broker 
Unlawful rejection of shipment_-._--------37, 42, 52, 107, 3: 
496, 513, 598, 676, 758, 
WAIVER 
Authority of Secretary to waive posting of bond by foreign claimants 
WARRANTIES 
Breach of, as to quality of commodity 
Claimed warranty by buyer not established 
Lack of proof of 
Measure of damages for breach of 
WARRANTY 
Specification U. S. No. 1 at Shipping Point 
The specification “U. S. No. 1 at shipping point” is met if fruit was 
U. S. No. 1 at shipping point even though of a lower grade on 
arrival because of decay 
WORDS AND PHRASES 
Rolling acceptance 
Rolling acceptance final 


941 


343 
133 
602 


884 


242 


467 


703 


666 
598 
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Relief granted.. 
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Decisions reported. .... 
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321 Consent anders 
Jismissals: 
614 Consent.. 
5 Merits... 
591 Findings of fact (specific) 
, 688, Legal questions..... 
; uicenses: | 
, 941 Granted.. | 2 
Revoked 1 
Suspended 4) 
343 Oral argument denied 2 
Order of abeyance 3 
133 Reconsideration denied. . 2 
602 Registration suspended 8 | 
Va Reopening hearing 1 
192 Reparation ordered | 7 
Unfair practice | 2 
, 485, Violation of act 80 
, 884 a Commodities 
Hy Act, 1930: 


Decisions reported: 
1945 
242 1942 decisions hitherto unreported 
A ppeals (actions for review). 
Counterclaims denied 
467 Dismissals: 
Consent. . 
703 Merits... 5] 4 j | ne 
Findings of fact (specific) ‘ | 53 | 95 | 82 

666 Legal questions ‘ j ‘ | 60 

> Licenses: 

598 Denied 
Granted 
Suspended 

Reconsideration: 
Denied 
Granted.... 

Reparation: 
Denied... 
Ordered 

Stay orders 

Violation of act 
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